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In pursuance of its duties imposed by the Congress to " in- 
vestigate questions pertaining to water transportation and the 
improvement of waterways, and to recommend to Congress 
such action as it may deem best on these subjects ", your 
Honorable Commission has before it for consideration at the 
present time, as I understand it, that phase of the subject which 
pertains to powers of the Congress to make and enforce regula- 
tions and restrictions upon the development, by private riparian 
owners, of water powers existing in the navigable streams of the 
United States which are appurtenant to private riparian land 
on such streams. It is, presumably, the desire and object of 
this Commission to make only recommendations for such 
legislation as shall be consistent with the constitutional powers 
of the Congress and with the constitutional and legal rights of 
the private riparian owners. I assume also that this Commis- 
sion wiU not necessarily extend its recQnmendatioiis for legislc^- 



tion to the very limits which it may conclude as those defining 
the power of legislative action and enforcement, but that it will 
weigh and act upon considerations of expediency and policy. 

Your recommendations upon this phase of the subject, then, 
must be based upon a careful consideration of two things: (1) 
the constitutional and legal limitations of the/ powers of the 
Congress, within which limitations, whatever they may be, must 
be measured any and all recommendations' for legislative action, 
no matter that, independent of legal limitations, other legis- 
lation might seem to be for the advantage of the public; and (2) 
the question whether it is wise and expedient for Federal legis- 
lation to be extended, even to the limits of the constitutional 
powers of the Congress. 

It is the consideration of these two questions to which I re- 
spectfully ask your attention. They are important to the public 
interests, as represented by the Federal Government and by the 
State Governments; they are important also to riparian owners, 
whose beneficial use of the water powers appurtenant to their 
lands is a private, vested property right, subject only to whatever 
paramount right the Federal Government or the State Govern- 
ments, or both, may have in the waters and beds of such streams. 

My interest in the matter is not solely professional, although 
I represent here the interests of various private riparian owners 
in Minnesota and other Western States, and also in New York 
and other Eastern States. I have also a personal interest, not 
financial, but as a student who has studied and written somewhat 
upon subjects pertaining to Water Rights, and whose object is 
to have this matter considered from a legal and scientific view- 
point, rather than from one which is partial and one-sided. 

There has been too much of the partial and one-sided discussion 
of this and allied phases of the subject of Water Rights, not only 
before the Courts, but before National and State Legislatures, 
before public commissions, and before the public in general. 
The partisan disputant for the public right ignores the private 
right; the partisan advocate of the riparian owner disregards 
the public right. From this clashing of ill-considered partisan 



views, has arisen the seeming conflict in the early adjudications 
by the Courts in this country as to the respective rights of the 
governments, Federal and State, and of the private water-power 
owners. From the same cause have arisen the differences and 
inconsistencies of legislative policy from time to time, as evi- 
denced by the varying enactments of the Congress and the 
State Legislatures. 

Another source of confusion in this country has been the ne- 
cessity of applying the common law of England, where naviga- 
tion, whether salt or fresh water, is coincident with the ebb and 
flow of the tide, to the large inland fresh water highways of this 
country. These and other sources of midunderstanding have, 
however, been largely eliminated by the more careful and 
scientific consideration of these questions presented in recent 
years to American Courts; and the former conflict of views, which 
was the source of confusion, has been replaced by harmonious 
adjudications, so that the law on this phase of the subject of 
Water Rights has, as I believe, become settled, and has emerged 
in definite and reasonable form, without inconsistency and with- 
out confusion. 

If I shall help this Commission to a better appreciation of the 
rules of law upon this subject which have evolved in this country 
during the past century or more, and which are, as I believe, 
now established in comparatively concrete form, I shall have 
accomplished the object of my discussion. 

Scope of this Argtunent. 

This question of the relation between pubUc and private rights, 
with regard to water powers, is now pressing with unusual 
urgency. It is true that throughout this country there is 
scarcely any single subject which is so much in agitation, es- 
pecially in the Legislatures of the States and the Nation. 

In the great streams of this country, while water-power de- 
velopment has been very extensive, there have lain and still lie 
immense potential energies never yet developed, because of 
former lack of facilities for transmission and transportation. 
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factor, (2) a natural slope, or head and fall, of the land itself 
or of the bed of the stream adjacent to the land, sufficient in 
extent, so that, in connection with the first factor, quantity of 
water, it may, imder all the circumstances, involve a feasible 
development for power purposes. These two factors, which go 
to make up a possible water power development, are each natural 
features, natural resources, but they are features peculiar to the 
land upon or appurtenant to which they exist, and as such, 
together with their beneficial use, belong to that land, and there- 
fore to the owner thereof, whether before or after actual develop- 
ment or utilization by mechanical or artificial means. The 
advantage, value and financial benefits of water powers naturally 
appurtenant to riparian land belong to the riparian owner, as I 
shall demonstrate. There is no more basis in law or in reason for 
attempting to deprive him of such privilege, or the beneficial use 
thereof, when once he has acquired his riparian land by an un- 
qualified fee, by imposing restrictions upon him, or by appro- 
priating to the Government, for the public benefit, a part of the 
proceeds derived from such beneficial use by the riparian owner, 
— on the ground that it arises from a " natural resource," — than 
there would be to impose restrictions, and to levy, in behalf of the 
general public, upon a private owner of agricultural land a 
tribute graduated according to the amount of rainfall his farm 
might receive, or based upon the percentage of fertility per acre, 
and to attempt to justify such a restriction or tribute, in addition 
to taxes based upon fair assessment values, upon the fact that 
his advantages result from '* natural resources." Conservation, — 
the reserving of that which one has, — is legal and proper; but the 
attempted appropriation of any beneficial use, or the proceeds 
or advantage thereof, from another, which has passed to the 
latter in private ownership, is not conservation; it is confiscation. 

Let it be understood, therefore, that what I say refers to 
riparian lands held in private ownership, and has nothing to do 
with the policy of conservation, in the proper sense of that term. 

There is another part of a possible scope in this discussion 
which I wish to eliminate, failure to recognize which distinction 



has been and still is the source of much confusion of this subject. 
When I speak of a ** riparian owner '*, I shall refer only to 
riparian land situated in those States in this country which have 
retained, as part of their law of property, the common law of 
riparian rights. I shall not refer to land in those far Western 
States where the law of riparian rights has been repudiated, and 
where the well defined law of " appropriation " prevails. In 
these latter States it has been established as a rule of property, 
governing riparian land, that mere priority of occupation or 
appropriation gives rights superior to those of the riparian 
owner in the beneficial use of the waters and the beds of streams, 
whether such appropriation is made upon, or adjacent to, ri- 
parian lands owned by the Government, or those passed to 
private owners. Not all riparian rights, as such are defined in 
the common law, are lost by such appropriation; but, generally 
speaking, the riparian right law does not prevail in those jurisdic- 
tions. The custom of appropriation evolved into the law of 
property in those States, and as such has been confirmed by the 
Congress and the Federal Supreme Court as applicable to lands 
there situated, the rule of law having been established by the 
local jurisdictions, and having become the common law of those 
States through adjudications of their own Courts. 

Act of Congress of July 26, 1866, Ch. 262, U. S. Comp. St., 
1901, p. 1437. 

Lux V. Haggin, 69 Calif. 255. 

Meng V. Coffey (Neb.), 93 N. W. 713. 

Simmons v. Winters, 21 Ore., 35. 

Isaacs V. Barber, 10 Wash., 124. 

Land & Canal Co, v. Ditch Co., 18 Colo. 1. 

Farm I. Co. v. Carpenter, 9 Wyo., 110. 

Wilterding v. Green, 4 Idaho, 773. 

Smith V. Denniff, 24 Mont., 20. 

Boquillas Land & CaUle Co. v. J. N. Curtis, et al, 213 U. S. 339. 

See also Farnham on *' Waters.^' 

This very distinction has been overlooked by many who have 
assumed to limit the private riparian right in jurisdictions re- 
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specified public use, and does not include, and cannot be ex- 
tended to, any element of a proprietary right or interest. 

3. That, subject to this purely sovereign right of control of 
navigation, all right, title and interest, sovereign and pro- 
prietary, belongs to the States or to individual riparian owners, or 
both ; and it is not within the Federal authority or power, either 
judicial or legislative, to fix or determine, as between a State 
and an individual owner, the limitations between State and 
individual ownership or control of water powers. The rights and 
obligations, as between a State and an individual owner, ate 
fixed by the law of property as established by the decisions of the 
State Supreme Court in the State in question. This law of 
property, as so fixed in any State, is, as to streams in that State, 
binding upon the Federal Government and its Supreme Court. 

It is an elementary proposition, that nobody, whether sovereign 
or individual, owns the waters themselves of a running stream. 
The right, whether it be of sovereign or of subject, is simply to 
the beneficial use of the waters as they naturally flow. It is the 
usufruct. 

2 Blackstone, 18. 

Sweet v. City of Syracuse, 129 N. Y. 316. 
And this is true, both as against the sovereign and the subject, 
whether the stream be intrastate, interstate, or an international 
boundary. 

U, 5. v Chandler Dunbar Co., 209 U. S. 447. 

Niagara County v. College Heights Co. (N.Y.), 111 App. Div. 770. 

People ex rel etc. v. Smith, 70 App. Div. 543; Affd., 175 N.Y. 469. 

In a Minnesota case, in treating of the rights of riparian owners 
along the Mississippi River, the U. S. Supreme Court said: 

We are of opinion that the property rights of the plaintiffs 
in error, as riparian owners, are to be measured by the rules 
and decisions of the State courts of Minnesota. This prin- 
ciple, we think, has been announced and adhered to by 
this court from its very early days, and no distinction has 
been made between the rights of the original states and 
those which were subsequently admitted to the Union under 
the provisions of the Federal Constitution. The provisions 
of the act of Congress, already cited, (act of February 26, 
1857, c. 60, sec. 2, l-l Stat. 166,) making the Mississippi 
River a common highway for the inhabitants of the State 
and all other citizens of the United States, do not impair 
the title and jurisdiction of the State over the navigable 
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waters within her boundaries more than rights of that 
nature are limited with regard to the original states. This 
has been uniformly held, and is so stated in many of the 
cases hereinafter cited where similar language has been 
used in the acts admitting States into the Union. 

Preliminarily, it may be said that the Mississippi River 
at the point in question is a navigable stream. In order to 
be navigable, it is not necessary that it should be deep 
enough to admit the passage of boats at all portions of the 
stream. * * * 

In Martin v. Waddell, 16 Pet. 367, it was held that, when 
the American Revolution was concluded, the people of 
each State became themselves sovereign, and in that char- 
acter held the absolute right to all their navigable waters and the 
soils under them for their own common use, subject only to the 
rights since surrendered by the Constitution to the General 
Government. The action was ejectment for 100 acres of 
land covered with water in Raritan Bay in the township of 
Perth Amboy, in the State of New Jersey. The claim of 
the plaintiff was founded upon the charters of Charles II 
to his brother, the Duke of York, in 1664 and 1674, for the 
purpose of enabling him to plant a colony on the continent 
of America, the land in controversy being within the 
boundaries of the charters and in the territory which now 
forms the State of New Jersey. Those letters patent, as 
construed by this court, conveyed to the Duke of York all 
the prerogatives and powers of government residing at the 
time of their execution in the King of Great Britain, and 
passed from the jurisdiction of Great Britain to the people 
of each State after the Revolution. Although the question 
in that case arose in regard to lands covered with water in 
Raritan Bay, yet the principles upon which the case was 
decided have been stat^ to apply to the rights of the States 
in regard to all navigable waters within their jurisdiction. 

In Pollard v. Hagan, 3 How. 212, the question arose in 
regard to the rights of the State of Alabama in the shores 
of navigable waters and the soils under them within her 
limits. The sixth section of the act of Congress, passed on 
the 2d of March, 1819, 3 Stat. 492, c. 47, for the admission 
of the State of Alabama into the Union, provided: ** That all 
navigable waters within the said State shall forever remain 
public highways, free to the citizens of said State and of the 
United States, without any tax, duty, impost or toll there- 
for, imposed by said State '\ It was held that the Govern- 
ment of the United States did not by reason of that enact- 
ment possess any more power over the navigable waters of 
Alabama than it possessed over the navigable waters of 
other States under the provisions of the Constitution, and 
that Alabama had as much power over those navigable 
waters as the original States possessed over the navigable 
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waters within their respective limits. It was also held that 
the shores of navigable waters and the soils under them were 
not granted by the Constitution of the United States, but were 
reserved to the States respectively, and the new States had the 
same rights, sovereignty and jurisdiction over the subject a^ 
the origiruil States, 

In Goodtitle v. Kibbe, 9 How. 471, the decision of this 
court in Pollard v. Hagan, supra, was referred to and affirmed 
and it was said that, by the admission of the State of Ala- 
bama into the union, that State became invested with the 
sovereignty and dominion over the shores of the navigable 
rivers between high and low water mark, and that after such 
admission Congress could make no grant of land thus 
situated. 

In Barney v. Keokuk, 94 U. S. 324, it was recognized as 
the law that the title and rights of riparian proprietors 
upon the banks of the Mississippi were to be settled by the 
States within which the lands were included. Mr. Justice 
Bradley, in stating the opinion of the Court in that case, 
said (at page 338): *' And since this Court in the case of 
The Genesee Chief, 12 How. 443, has declared that the 
Great Lakes and other navigable waters of the country, 
above as well as below the flood of the tide, are, in the 
strictest sense, entitled to the denomination of navigable 
waters, and amenable to the admiralty jurisdiction, there 
seems to be no sound reason for adhering to the old rule as to 
the proprietorship of the beds and shores of such waters. It 
properly belongs to the States by their inherent sovereignty, 
and the United States has wisely abstained from extending 
(if it could extend) its survey and grants beyond the limits 
of high water. The cases in which this Court has seemed 
to hold a contrary view depended, as most cases must depend, 
on the local laws of the States in which the lands were situated. 
In Iowa, as above stated, the more correct rule seems to have 
been adopted after a most elaborate investigation of the 
subject." 

It was also said by the same learned justice in speaking 
of the English idea of navigable waters being necessarily 
tide waters " It had the influence for two generations of 
excluding the admiralty jtuisdiction from our great rivers 
and inland seas; and under the like influence it laid the 
foundation in many states of doctrines with regard to the 
ownership of the soil in navigable waters above tide water 
at variance with sound principles of public policy. Whether, 
as rules of property, it would now be safe to change these 
doctrines where they have been applied, as before remarked, 
is for the several states themselves to determine. If they choose 
to resign to the riparian proprietor rights which properly belong 
to them in their sovereign capacity, is not for others to raise 
objections. In our view of the subject the correct principles 
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were laid down in Martin v. Waddelly 16 Pet. 367; Pollard* s 
Lessee v. Hagan, 3 How. 212, and Goodtitle v. Kibbe, 
9 How. 471. These cases related to tide water, it is true; 
but they enunciate principles which are equally applicable 
to all navigable waters." 

In SL Louis v. Myers, 113 U. S. 566, this Court held that 
the act of March 6, 1820, 3 Stat. 545, admitting the State of 
Missouri into the Union, left the rights of riparian owners on 
the Mississippi river to be settled according to the principles 
of state law. Mr. Chief Justice Waite, in delivering the 
opinion of the Coiirt, said: " The act of Congress providing 
for the admission of Missouri into the Union, Act of March 
6, 1820, C. 22, 3 Stat. 545, and which declares that the Miss- 
issippi River shall be * a common highway and forever free ', 
has been referred to in the argument here, but the rights 
of riparian owners are nowhere mentioned in that act. 
They are left to be settled according to the principles of 
state law." 

In Packer v. Bird, 137 U. S. 661, it was held, that as the 
highest court of California had decided that the Sacramento 
River being navigable in fact, a title upon it extends no 
farther than to the edge of the stream, this Court would 
accept that decision as expressing the law of the State. 
That case asserted the right of each State to determine the 
extent of the title and of the rights of riparian owners in waters 
within the territory of the States. It was also stated that the 
Federal courts must construe grants of the General Govern- 
ment without reference to the rules of construction adopted 
by the states for grants by them, but that whatever inci- 
dents or rights attached to the ownership of property con- 
veyed by the United States bordering on navigable streams, 
would be determined by the States in which it is situated, 
subject to the limitation that their rules do not impair the 
efficacy of the grant, or the use and enjoyment of the prop- 
erty by the grantee. It was further said that: *' As an 
incident of such ownership the right of the riparian owner, 
where the waters are above the influence of the tide, will be 
limited according to the law of the State, either to low or high 
water mark, or will extend to the middle of the stream,** 

It does not impair the efficacy of the grant or the use and 
enjoyment of the property by the grantee to hold that 
riparian rights are to be decided by the state coiuts, inas- 
much as the grant, if by the Federal Government, has been 
held in the cases already cited, not to include title over 
navigable waters within or bounded by the States. 

In Hardin v. Jordan, 140 U. S. 371, it was held that grants 
by the United States of its public lands bounded on streams and 
other waters, made without reservation or restriction, are to be 
construed, as to their effect, according to the law, of the State 
in which the lands lie, and that it depends upon the law of each 
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State to what extent the prerogative of the State to lands under 
water shall extend. In the opinion, after stating that the 
title to the shore and lands under water is in the State and 
is regarded as incidental to its sovereignty, it is said: 
'' Such title being in the State , the lands are subject to state 
regulation and control, under the condition, however, of not 
interfering with the regulations which may be ntade by 
Congress with regard to public navigation and commerce, . . . 
Sometimes large areas (of land) so reclaimed are occupied 
by cities and are put to other public or private uses, state 
control and ownership therein being supreme, subject only 
to the paramount authority of Congress in making regula- 
tions of commerce and subjecting the lands to the necessities 
and uses of commerce " (citing cases). Continuing, the 
court said: ** This right of the States to regulate and control 
the shores of tide water and the land under them is the same 
as that which is exercised by the crown in England. In 
this country the same rule has been extended to our great 
navigable lakes, which are treated as inland seas; and also, 
in some of the States, to navigable rivers, as the Mississippi, 
the Missouri, the Ohio, and, in Pennsylvania, to all the 
permanent rivers of the State; but it depends upon the law 
of each State to what waters and to what extent this pre- 
rogative of the State over the land under water shall be 
exercised." 

Mr Justice Brewer, in his dissenting opinion (p. 402) 
in the above cited case, which was concurred in by Mr. 
Justice Gray and Mr. Justice Brown, agreed: *' That the 
question how far the title of a riparian owner extends is one 
of local law. For a determination of that question the 
statutes of the State and the decisions of its highest court 
furnish the best and the final authority." And the dissent 
was based upon the theory that although the right of the 
State to determine this matter was not questioned in the 
prevailing opinion, there was, nevertheless, error committed 
by the majority of the court in refusing to follow a decision 
of the state court on the very question then under review, 
and in following instead thereof previous decision of the 
state court inconsistent therewith. 

In St, Louis V. Rutz, 138 U. S. 226, 242, cited in the dis- 
senting opinion above referred to, it was said by Mr. Justice 
Blatchford, in delivering the opinion of the court: *' The 
question as to whether the fee of the plaintiff, as a riparian 
proprietor on the Mississippi River, extends to the middle 
thread of the stream, or only to the water *s edge, is a question 
in regard to a rule of property which is governed by the 
local law of Illinois." 

In Kaukauna Water Power Company v. Green Bay & Miss- 
issippi Canal Co., 142 U. S. 254, Mr. Justice Brown, in de- 
livering the opinion of the court, said at page 271 : '* It is the 
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settled law of Wisconsin, announced in repeated decisions of 
its Supreme Court, that the ownership of riparian proprietors 
extends to the centre or thread of the stream, subject, if 
such stream be navigable, to the right of the public to its 
use as a public highway for the passage of vessels (citing 
cases). In City of Janesville v. Carpenter, 77 Wisconsin, 
288, 300, it is said of the riparian owner: * He may construct 
docks, landing places, piers and wharves out to the navigable 
waters, if the river is navigable in fact, but if it is not so 
navigable he may construct anything he pleases to the thread 
of the stream, unless he injures some other riparian pro- 
prietor, or those having the superior right to use the waters 
for hydraulic purposes. . . . Subject to these restric- 
tions, he has the right to use his land under water the same 
as above water. It is his private property under the 
protection of the Constitution, and it cannot be taken, or 
its value lessened or impaired even for public use, *' without 
compensation," or " without due process of law," and it 
cannot be taken at all for any one's private use.' With 
respect to such rights, we have held that the law of the State, 
as declared by its Supreme Court, is controlling as a rule 
of property." 

Water Co, v. Water Board, 168 U. S. 358-365. 

The Court then goes on to discuss the case of Shively v. 
Bowlby, 152 U. S., 1, where the Federal Court had occasion to 
pass upon a decision of the Supreme Court of Oregon, restricting 
the rights of private riparian owners in lands under water, and 
extending the corresponding rights of the State. This case is 
often cited as authority for the general nile of proprietary interest 
of the State or Government in the beds of waters of navigable 
streams, and as an adjudication of such rule by the Federal Su- 
preme Court. Under the circumstances of the case, however, 
the truth of the propositions to which we are now citing authori- 
ties is doubly confirmed by that decision. The decision was on 
the principle as stated, that, excepting only the Federal right of 
control under the Constitutional authority to regulate com- 
merce, all the rights of ownership and beneficial use in the beds 
and waters of navigable streams passed to the State; and that 
this is true, whether it be one of the original States or one since 
admitted; and that it was for the State, by its Courts, to de- 
termine the relations and respective rights between the State 
and the individual riparian. The Federal decision in the case 
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of Shively v. Bowlby was based entirely upon this principle. 
Speaking of that case, the U. S. Supreme Court, in the case 
last cited, said: 

*' In Shively v. Bowlby, 152 U. S. 1, it was again said that 
the new States admitted into the Union since the adoption 
of the Constitution have the same rights as the original 
States in the tide waters and in the lands under them 
within their respective jiirisdictions. It was also remarked 
that, upon the question, how far the title of the owner of 
the land extends bounding upon a river actually navigable, 
but above the ebb and flow of the tide, there is a diversity 
in the laws of the different States; and that the title and 
rights of riparian or littoral proprietors in the soil below 
high-water mark are governed by the laws of the several 
States, subject to the rights granted to the United States 
by the Constitution. 

The suit was in the nature of a bill in equity brought to 
quiet title to lands below high-water mark in the city of 
Astoria, the question involving the rights in navigable 
waters as between the State and others. The opinion at 
page 57 states as follows: * By the Law of the State of 
Oregon, therefore, as enacted by its legislature and declared 
by its highest court, the title in the lands in controversy 
is in the defendants in error; and, upon the principles recog- 
nized and affirmed by a uniform series of recent decisions of 
this court above referred to, the law of Oregon governs 
the case '. The opinion refers to all the cases which we have 
above cited and many others, upon the various questions 
which are discussed in the case, and recognizes the rule that 
it belongs to the States to decide as to the character and extent 
of the riparian rights of owners upon navigable waters within 
such states. 

It is true that in these various cases the exact point in 
controversy in this case in regard to the rights of the State 
as against riparian owners has not arisen. The dispute has 
generally been as to the extent and character of the title 
as between the United States or the State and the riparian 
owner to lands under water, and as to the right of the riparian 
owner to build out from the shore piers or wharves so as to 
reach the navigable portion of the stream; but the principles 
laid down in all these cases necessarily include the right 
of the state courts to decide, as a matter of local law, the 
point now under discussion, subject to the acknowledged 
jurisdiction of the United States under the Constitution in 
regard to commerce and the navigation of the waters of rivers. 
The jurisdiction of the State over this question of riparian 
ownership has been always , and from the foundation of the 
government, recognized and admitted by this court. ^^ 

Water Co. v. Water Board, 168 U. S. 365-6. 
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The reasons stated by the U. S. Supreme Cotirt, why private 
ownership was excluded from the beds of navigable rivers in this 
country, contrary to the common law of England, are as follows: 

" It is, indeed, the susceptibility to use as highways of 
commerce which gives sanction to the public right of 
control over navigation upon them, and consequently to 
the exclusion of private ownership, either of the waters or 
the soils under them." 

Packer v. Bird, 137 U. S. 661, 667. 

And, after stating the effect of the original grants as above 
stated, the United States Supreme Court held that each state 
could by its local law give fiuther rights of property and user to 
riparian owners; that is, that the private right of ownership or 
use could by the local law of the state be extended, saying: 

" The courts of the United States will construe the grants 
of the general government without reference to the rules of 
construction adopted by the States for their grants; but 
whatever incidents or rights attach to the ownership of 
property conveyed by the government will be determined 
by the States, subject to the condition that their rules do 
not impair the efficacy of the grants or the use and enjoy- 
ment of the property by the grantee. As an incident of such 
ownership the right of the riparian owner, where the waters 
are above the influence of the tide, will be limited according 
to the law of the State, either to low or high-water mark, or 
will extend to the middle of the stream." 

Packer v. Bird, 137 U. S. 661, 669-70. 

After stating the general rule as it exists without any change 
by local law of the state, the Court further says: 

** Whether as rules of property, it would now be safe to 
change these doctrines where they have been applied, as 
before remarked, is for the several States themselves to 
determine. If they choose to resign to the riparian pro- 
prietor rights which properly belong to them in their 
sovereign capacity, it is not for others to raise objections." 

Packer v. Bird, 137 U. S. 661, 671. 

This principle was affirmed in a later case that came up to 
the United States Supreme Court from Wisconsin, where, in 
order to determine the claim made by certain riparian owner that 
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their property rights had been taken away without due process 
of law, and where, therefore, it was necessary to determine what 
their property rights were, the U. S. Supreme Court held that 
such rights of property and user must be determined by reference 
to the decisions of the Supreme Court of Wisconsin upon that 
subject, on the principle as stated in that case as follows: 

" With respect to such rights, we have held that the law 
of the State, as declared by its Supreme Cotut is controlling 
as a rule of property. Barney v. Keokuk, 94 U. S. 324; 
Packer v. Bird, 137 U. S. 661 ; Hardin v. Jordan, 140 U. S. 
371." 

Kaukauna Co. v. Greenbay Co., 142 U. S. 254, 272. 

In the Hardin case, with reference to the same question, the 
Supreme Court had said: 

" It depends on the law of each state as to what waters 
and to what extent this prerogative of the state (the pre- 
rogative originally left to the state when the state was 
organized) over the lands under the water, shall be exercised. 
In the case of Barney v. Keokuk, 94 U. S. 324, we held that 
it is for the several states themselves to determine this 
question, and if they choose to resign to the riparian pro- 
prietor rights which properly belong to them in their 
sovereign capacity, it is not for others to raise objections." 

Hardin v. Jordan, 140 U. S. 371, 382. 

And in the same case, quoting with approval, the Court said 
(page 395): 

" By the common law, all waters are divided into public 
waters and private waters. In the former the proprietor- 
ship is in the sovereign; in the latter, in the individual 
proprietor. The title of the sovereign being in trust for 
the benefit of the public — ^the use, which includes the right 
of fishing and of navigation, is common. The title of the 
individual being personal in him, is exclusive — subject 
only to a servitude to the public for purposes of navigation, 
if the waters are navigable in fact. • * * And all the 
cases in which waters above the ebb and flow of the tide, 
such as great inland lakes and the larger rivers of the 
country, are held to be public in any other sense than as 
being subjected to the public for purposes of navigation 
are confessedly a departure from the conmion law." 
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In the same case, remarking upon an opinion by a federal 
judge that it would seem to be ** unfair and unjust to allow a 
party to claim and hold against his grantor the bed of the lake 
containing thousands of acres, solely on the ground that he had 
bought and paid for the small surrounding fractional tracts — 
the mere rim," the United States Supreme Court said, page 397: 

** We do not think that this argument ab inconvenienti 
is sufficient to justify an abandonment of the rules of the 
common law, which, as we have shown have been adopted in 
Illinois as the law of the land. It is too much like judicial 
legislation. It is as much as to say : ' We think the common 
law might be improved, and we will, therefore, improve it.' " 

In Fallbrook Irrigation District v. Bradley y 164 U. S. there was 
presented to the United States Supreme Court the following 
facts (page 159): 

A certain constitutional provision of California provides as 
follows : 

''Water and Water Rights. Sec. 1. The use of all 
water now appropriated or that may hereafter be ap- 
propriated, for sale, rental or distribution, is hereby de- 
clared to be a public use and subject to the regulation and 
control of the State in the manner to be prescribed by law." 
Constitution of California, Art. 14. 

A further act of the legislature to carry out those constitu- 
tional provisions, provides as follows: 

" The use of all water required for the irrigation of the 
lands of any district formed under the provisions of this 
act, together with the rights of way for canals and ditches, 
sites for reservoirs, and all other property required in ivl\^ 
carrying out the provisions of this act, is hereby declared 
to be a public use, subject to the regulation and control 
of the State, in the manner prescribed by law." 

Referring to those constitutional and statutory provisions, 
the United States Supreme Court said (page 159): 

*' The Supreme Court of California has held in a number 
of cases that the irrigation act is in accordance with the 
state constitution, and that it does not deprive the land- 
owners of any property without due process of law; that 
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the use of the water for irrigating purposes under the pro- 
visions of the act is a public use, and the corporations organ- 
ized by virtue of the act for the purpose of irrigation are 
pubUc municipal corporations organized for the promotion 
of the prosperity and welfare of the people. Turlock 
Irrigation District v. Williams, 76 California, 360; Central 
Irrigation District v. De Lappe, 79 California, 351; In re 
Maders Irrigation District, 92 California, 296/* 

The claim was made that these decisions of the Supreme Court 
of California not only fixed the property rights of riparian 
owners, but also determined finally the federal questions as to 
whether the enforcement of those acts constituted due process 
of law; and referring to this claim, the U. S. Supreme Court said 

** We do not assume that these various statements, con- 
stitutional and legislative, together with the decisions of 
the state court, are conclusive and binding upon this court 
upon the question as to what is due process of law, and, as 
incident thereto, what is a public use. As here presented 
these are questions which also arise under the Federal 
Constitution, and we must decide them in accordance with 
our views of constitutional law." 

In other words, that the law of property rights of the riparian 
owner, as against any infringement by statutory or constitutional 
provisions, would be determined by the common law of the 
state as such common law was established by the decisions of the 
highest court in that state. But when it came to the determina- 
tion of the question as to whether those property rights as so 
established were by some statute or by some constitutional 
provision of the state, attempted to be taken away or diminished, 
without due process of law, that was a question which must be 
decided " in accordance with our view of the constitutional 
law," — ^that is, in accordance with the view of the United States 
Supreme Coiut. 

In the case of Kansas against Colorado, 206 U. S. decided in 
1907, the Court held that the riparian rights in any particular 
state were to be ascertained by the common law of that state 
relative to those rights, as such common law was established 
by the decisions of the highest court in that state. And, in 
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commenting upon this, the United States Supreme Court quoted 
the definition of Chancellor Kent, in answer to the question 
*' What is the common law," as follows (page 96) : 

'* The common law includes those principles, usuages 
and rules of action applicable to the government and se- 
curity of persons and property, which do not rest for their 
authority upon any express and positive declaration of the 
will of the legislature." 

And then the U. S. Supreme Court, immediately following 
this definition of what is the common law which fixes property 
rights, said (pages 96-7) : 

'* As it does not rest on any statute or other written 
declaration of the sovereign, there must, as to each principle 
thereof, be a first statement. Those statements are found 
in the decisions of courts, and the first statement presents 
the principle as certainly as the last. Multiplication of 
declarations merely adds certainty. For after all, the 
common law is but the accumulated expressions of the vari- 
ous judicial tribunals in their efforts to ascertain what is 
right and just between individuals in respect to private 
disputes." 

In accordance with this principle, this case of Kansas v. 
Colorado was decided against the complaint of Kansas, because 
the Unites States Supreme Court found, from an examination of 
the decisions of the Supreme Court of Kansas, that the state of 
Colorado, with reference to the diversion of the waters of the 
Arkansas River, for irrigation, had not done anything which 
infringed the rights of the riparian owners in the state of Kansas. 
In other words, it found that the property rights of the riparian 
owners in Kansas were by the law of Kansas as established by the 
decisions of the Kansas Supreme Court, subject to the diversions 
complained of, whether the same had been made in Colorado or 
in Kansas. 

All these cases show this: (1) that no declaration by consti- 
tutional provision or by legislative act can affect the vested 
property rights of riparian owners; and (2) that such property 
rights of riparian owners are fixed and determined by the common 
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law of the state and that that common law is established by 
the decisions of the Supreme Court of that state upon the subject 
matter. 

In every case where the question of taking the riparian owner's 
rights b}^ some state statute has been brought before the United 
States Supreme Court, in order to determine whether such 
statute was repugnant to the United States Constitution on the 
ground that it was a law of the state taking property without due 
process of law, — in all such cases the United States Supreme 
Court has first considered as to what were the limitations upon 
the rights of property and user belonging to the riparian owner 
in the state in question. And in determining those rights, it 
has invariably done so, by examining the common law of the 
state, as established by the decisions of the Supreme Court of 
that state. There is absolutely no exception. Further proof 
of this proposition is given if one will examine the many cases 
which have gone up to the United States Supreme Court from 
those far Western states where the law of " appropriation " of 
waters for irrigation and mining purposes prevails, and where 
the common law of riparian rights has never been recognized. 
It has often occurred that the riparian owners in those states 
have brought suits based upon claims of the usual riparian rights 
— claims for injunction or damages by reason of diversions of 
water from the stream above them for irrigation or mining 
purposes. These were diversions which would not be allowed 
in a state having the usual law of riparian rights. The first 
question examined and determined by the United States Supreme 
Court in these cases is: What is the right of property and user 
belonging to the riparian owner in that state? And this question 
has been answered by them invariably by an examination of the 
decisions of the highest court of that state. 

U, S. V. i?. G. Irrigation Co., 174 U. S. 690, 704-5. 

Broder v. Water Co., 101 U. S. 274, 276. 

Boquallis Land and Cattle Company v. Curtiss, 213 U. S. 339. 

In the last case the common law doctrine of riparian rights 
was held not to obtain in the Territory of Arizona, not by reason 
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of certain statutes so declaring, but because, by the decisions of 
the Supreme Cotirt of the Territory rendered before and after 
those statutes were passed, the doctrine of appropriation had 
become part of the common law of that Territory. 

Thus, all proprietary rights in or to the beneficial use of the 
beds and waters of navigable streams have passed out of Federal 
ownership or control, and belong either to the States or to the 
private individual riparian, or both. There has also passed to 
the States all sovereign power of control, for all purposes, save 
only the sovereign power of control expressly reserved to the 
Federal Government by its constitutional authority to regulate, 
commerce. The Federal power to regulate commerce extends 
to these navigable, fresh water streams solely by virtue of the 
fact that they are susceptible of commercial use. They are 
natural highways of commerce, and they are classed as navigable, 
for the purpose of such control, regardless of the fact that, at 
exceptional points, their natural state may not permit of con- 
tinuous navigation. 

The important point here is to note that the U. S. Supreme 
Court has expressly established every proposition above stated 
to be demonstrated in this part of the discussion. 

The Federal constitutional control contains no element of a 
proprietary nature. It is purely a sovereign power of control 
for a specific public purpose; it is a power in trust; it is created 
and limited by express terms in the Federal constitution. More 
than that, it is created by a reservation, without which, ex- 
pressly stated, the power reserved would have been left in, or 
have gone to, the respective States. Under these circumstances 
of the origin of the power and of its basis and nature, it cannot 
be divested nor alienated, and within its proper limits, is para- 
mo\mt. For the same reasons also it cannot be extended to the 
exercise of powers or authority beyond the limits reasonably 
necessary to the exercise of the specified constitutional power. 
Any such extension of its limits wotdd be, not only ultra vires , 
but would lead to encroachments upon the rights, privileges, 
powers and authority of the States, (or their subjects) to whom 
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all interests, except the specific power expressly reserved, have 
been transferred. It would lead also to encroachments upon 
private property rights of individual riparian owners. 

The extent and damage of such possible encroachment can be 
imderstood only by a review of the limitations between the 
rights of the State and those of the private riparian. 



II. 

LIMITATIONS BETWEEN STATE AND INDIVIDUAL 
CONTROL OF WATER POWERS. 

These limitations, as we have already seen, are determined by 
the States, and are established by the adjudications of the State 
Supreme Courts upon these questions. There was formerly, as 
I have said, great diversity, even conflict, in the different 
States upon this question, but in recent years adjudications have 
covered this field of study so thoroughly and clearly that, with- 
out substantial exception, the rules of law obtaining in those 
States which have the common law riparian rights — which in- 
clude all States not holding to the law of appropriation — as above 
shown, are fixed, as in Minnesota and in New York. We will 
thus take one example from the West and one from the East 
and establish, by the adjudications in these States, the following 
propositions : 

1. The title and power of control by the State over the beds 
and waters of navigable streams are not in any degree proprietary 
in nature or extent. They are limited to a holding in trust, as a 
sovereign, for the specific purpose of protecting a public use, to 
wit, navigation and certain allied public uses. 

2. The tide and the power of the State are subject only to the 
Federal paramount power of control, as established and de- 
fined as above demonstrated. They are limited also by the pri- 
vate proprietary right of the riparian, as fixed by the law of the 
State. 
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3. The private riparian owner owns and retains all, and the 
only, proprietary title, right and interest, either to the beds and 
waters of such streams or to the usufruct thereof. He has the 
proprietary right to the beneficial use of the flow of the waters 
in connection with the natural head and fall upon or opposite his 
riparian land, and to the whole thereof ; he has a proprietary 
right to utilize the bed and waters for the development of power 
and for the operation of water power plants. This right belongs 
to him JURE NATURAE, that is, because it is a natural resource 
and right belonging to and appurtenant to his riparian land and 
a part thereof. And this private proprietary right is subject only 
to the sovereign right of control by the Federal and State Govern- 
ments, for the public use of navigation. 

4. As between the State and the riparian owner, the sovereign 
power of control of the former ends where the proprietary right 
of the latter begins ; and the private right exists up to the point 
beyond which it would be inconsistent with the specific and linuted 
public right. This private proprietary right of the riparian is the 
same, whether the title to the bed of the stream, either below 
high water or below low water mark, is said to be held by the 
State or by the riparian. The attempted distinction between the 
riparian rights, on the basis of the riparian's having a mere 
easement instead of a title, is, so far as these questions are con- 
cerned, purely speculative. 

Much confusion has been brought about by the differences in 
the extent to which different States have released to the riparian 
owner the naked title in the bed of navigable streams. I shall 
point out hereafter more specifically that, so far as their sub- 
stantial effect on the property right of the riparian owner is con- 
cerned, these distinctions are really without any difference, — bear- 
ing in mind that the ** property right '* of the riparian owner in- 
cludes not merely that which is covered by his naked fee, whether 
that fee be limited to the shore or extends to the middle of the 
stream, but includes all vested property rights of usufruct, all 
rights of beneficial use which are appurtenant to his fee title. 
This will be shown by the following cases, where it will be shown 
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also that the right of the State is limited to the mere power of 
control for the public use of navigation, including allied public 
interests, like fishing, and, in Minnesota alone (56 Minn., 485), 
including the use for public water supply. 

From the Leading Minnesota Cases. 

In Lamprey v. State, 52 Minn. 181, Judge Mitchell said 
(p. 198): 

** In this State we have adopted the common law on the 
subject of waters, with certain modifications, suited to the 
difference in conditions between this country and England, 
the principal of which are the navigability in fact and not 
the ebb and flow of the tide is the test of navigability, and 
that we have repudiated the doctrine that the State has 
any private or proprietary right (as had the King) in 
navigable waters, but that it holds them in its sovereign 
capacity, as trustee for the people, for public use.'* 

Many years ago the English government established a 
*' Thames Conservancy Act," giving to a certain commission 
the power to control water power, and other uses of the Thames. 
Under that act, the commission (Conservators) attempted to 
assert a right of control over the beneficial use by the riparian 
owner of his riparian rights —which the House of Lords held 
could not be done, and Lord Selboume held: 

*' The rights of a riparian proprietor, so far as they relate 
to any natural stream, exist jure natures, because his land 
has by nature the advantage of being washed by the stream.** 

Lyon V. Fishmongers Co,, 1 L. R. A. App. Cas. 662. (Cited 
by the Minnesota Court.) 

In 1876 the Minnesota Supreme Court held that, with regard 
to a riparian owner's rights in a navigable stream, and to occupy 
the bed of the stream by structures in order to obtain ad- 
vantage of the beneficial use of the waters in the bed of the stream 
to which he was entitled as riparian owner, such rights are: 

** Subordinate and subject only to the navigable rights of 
the public and such needful rules and regulations for their 
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protection as may be prescribed by competent legislative 
authority. The rights which thus belong to him, as riparian 
owner of the abutting premises, are valuable property rights 
of which he cannot be divested without consent, except by due 
process of law, and, if for public purposes, upon just com- 
pensation." 

Brisbine v. R. R. Co,, 23 Minn. 114. 

The Lyon case is among those cited by Judge Gilfillan in 
1879, when he held with reference to water powers upon the 
Mississippi river: 

** As it seems to us, none of these opinions state the right 
too strongly. If the right exists jure naturce, because the 
land has, by nature, the advantage of being washed by the 
stream, it is impossible to see how any such distinction as 
defendant claims can be made as to the peculiar uses which 
the riparian owner may make of the waters. The limit to 
the private right is imposed by the public right, and the 
private right exists up to the point beyond which it would be 
inconsistent with the public right, 

'* We think the right in the riparian owner to put the water 
to any useful purpose may be sustained by considerations of 
public policy. It is certainly for the interests of the public 
that where the waters of a navigable stream may, without inter- 
fering with the public right, be put to some useful purpose, the 
right to so use them should exist.'* 

'* We will state the rule at which we have arrived nearly 
in the language of the court in People v, Tibbetts, 19 N. Y. 
523: The riparian owner may undoubtedly use, for any 
purpose, the water of a navigable stream passing or adjoin- 
ing his land, for his own advantage, so long as he does not 
impede the navigation, in the absence of any counter claim 
by the State or United States." 

Morrill v. SL Anthony Falls W, P. Co,, 26 Minn. 222, 228. 

In the same year an attempt was made at Minneapolis to 
assess developed water powers as personal property. In a deci- 
sion holding that they were part of the real estate, the Supreme 
Court of Minnesota said: 

'* In the recently decided case of Morrill v, St, Anthony 
Falls Water Power Co,, ante, p, 222, we had occasion to 
consider the question of the rights of riparian proprietors 
upon the Mississippi river. The general rule arrived at was 
that a riparian owner may use the waters of a navigable 
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stream adjoining his land, for any purpose, for his own 
advantage, so long as he does not impede navigation, and in 
the absence of any counter-claim by the State or the United 
States. As the riparian owner has this right to the use of the 
water, he has a right to enjoy it and make it available, otherwise, 
his right would be a worthless abstraction. He may, therefore, 
subject to the limitations of the general rule before stated, use 
the bed of the stream, if necessary or convenient to the enjoy- 
ment of his right to the use of the water. He may erect dams 
there, and such other structures as will promote and facilitate 
the enjoyment of this right. For these purposes the riparian 
proprietor may properly be said to have, if not an interest, 
certainly a right, in the bed of the stream itself. The right 
of a riparian proprietor upon a navigable stream, such as the 
Mississippi, rests, as is held by this court, in the case above 
cited, upon the fact of riparian ownership ; that is to say, the 
riparian proprietor possesses this right because he owns the 
land upon the bank; and this is equivalent to saying that the 
right is attached as an incident to the riparian land, and belongs 
and appertains to the same. * * * The defendant is 
the owner of the bank, and of the right to the use of the 
water, and, therefore, of the right to make his right to the 
use of the water available by using the bed of the stream. 
In the defendant's hands the riparian land, and the right to 
the use of the water, and to the use of the bed of the stream, 
are held together. The principal, which is the riparian 
land, draws to it the incident, which is the right to the use 
of the water, so that the latter is part and parcel of the 
former." 

State V. Minneapolis Mill Co., 26 Minn. 229, 231. 

Riparian land is now assessed upon the basis of two values: 
(1) The value of the land as such and (2) the value of the water 
power, developed or undeveloped, which is appurtenant thereto, 
so that water powers now can be and are taxed. 

In the Morrill case above quoted from it was held that " the 
limit to the private right is imposed by the public right "; and 
later the Minnesota courts fixed the nature and limits of the 
public right. In 1892 the Court held: 

" It has been decided over and over again by this court 
that the right of the riparian owner to improve, reclaim and 
occupy the submerged land in front of his shore estate to 
the point of navigabiUty is a vested property right, which 
cannot be taken away, even by the State for a public use, 
without compensation. Brisbine v. St. Paul, 6f Sioux City 
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JR. R. Co.f 23 Minn. 114; Union Depots etc,, Co, v. Brunswick, 
31 Minn. 297 (17 N. W. Rep. 626); Hanford v, St. Paid 
&r Duluth R. R, Co,, supra. The old common law doctrine, 
or at least what has been generally assumed to be such, 
and which was adopted in some of the early American 
colonies, that the crown has a. jus privatum or right of private 
property, in navigable waters and their shores, which it 
could alienate to a subject, has no place in the jurisprudence 
of this State. It is the settled law with us that the rights of 
the State in navigable waters and their beds are sovereign, and 
not proprietary, and are held in trust for the public as a high- 
way, and are incapable of alienation. Union Depot, etc,, 
Co. v. Brunswick, supra, Hanford v. St. Paul & Duluth R. R. 
Co., supra.'* 

Bradshaw v. Duluth Imperial Mill Co., 52 Minn. 59. Cited 
and approved in Gilbert v. Emerson, 55 Minn. 259. 

Thus it is determined that the State had no proprietary in- 
terest either in the waters or the bed or in the use of the same. 
It is simply a sovereign interest to protect the waters and bed 
for navigation uses which are paramount to the rights of the 
riparian owner. 

These public uses are clearly defined, and do not to any de- 
gree include the right of the State, in any capacity, to ap- 
propriate to itself any right, interest, income or control of water 
powers appurtenant to private property, either developed or 
undeveloped, so far as such attempt at appropriation is made 
for the purpose of giving to the State any benefits in the natural 
energy or beneficial use of such watfer powers. 

Judge Gilfillan held that the most important public use for 
the protection of which the State had a right of control, was that 
of navigation. 

In 1893, in discussing the paramoimt public uses, Judge 
Mitchell held that in Minnesota, a proper division of streams, 
instead of dividing them into navigable and non-navigable, 
should be a division into public and private waters, and that 
the public uses which might be protected by the control of the 
State should include not only navigation, but also fishing, bathing 
and cutting ice. 

Lamprey v. State, 52 Minn. 181, 200. 
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Next to navigation, the most important public use which is 
paramount in Minnesota, is that of diversion by cities for public 
water supply. 

Mill Co. V. SL Paul Water Works, 56 Minn. 485. 

It is apparent that the building and operation of a dam by a 
riparian owner for the utilization of his water power cannot 
interfere with the exercise of the public right to take out waters 
for public water supply, and that the only effect of such public 
use would be to some extent to diminish the flow of water. So 
also such construction and maintenance by a riparian owner 
could not interfere with fishing or cutting ice, but would rather 
facilitate such public Use. Fish ways in dams are already pro- 
vided for by statutes, both state and federal. The only limita- 
tion under the law of property to the absolute right to the 
riparian owner to utilize the water power appurtenant to his 
land by the construction and maintenance and operation of dams 
and water power plants is that they should be constructed and 
maintained so as not to interfere with navigation, and if such 
interference be made, then the State, exercising its sovereign 
right of control for the protection of navigation, may prevent 
such interference. This is the entire extent of the right of the 
State in navigable waters so far as such right is paramount to 
the riparian owner's vested property right to the entire natural 
energy and beneficial use of the waters which flow over or past 
his lands or which lie adjacent to it. 

Therefore, subject only to the control by the State for these 
specified public uses, navigation, water supply, fishing, etc., 
the riparian owner has absolute right to all the natural energy 
and beneficial use of the waters as they pass over or by his land. 
The fact that he owns the fee only to low water mark does not 
affect these riparian rights which are his property rights. 

** In this State it is the settled doctrine that the riparian 
owner has the fee to low water mark. Schurmeier v. St. Paul 
& Pacific R. Co,, 10 Minn. 59 (82); Brisbine v. St, Paul 
& Sioux City R. Co,, 23 Minn. 114. But while he has only 
the fee to low water mark, he has certain riparian rights 
incident to the ownership of real estate bordering upon a 
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navigable stream. Among these are the right to enjoy 
free communication between his abutting premises and the 
navigable channel of the river, to build and maintain suitable 
landings, piers, and wharves, on and in front of his land, 
and to extend the same therefrom into the river to the point 
of navigability, even beyond low water mark, and to this 
extent exclusively to occupy for such and like purposes the 
bed of the stream, subordinate only to the paramount public 
right of navigation. Button v. Strong^ 1 Black 22; Railroad 
Co, V. Schurmeiery 7 Wall. 272; Yates v. Milwaukee, 10 Wall. 
497; supra; Rippe v. Chicago, D, fir M. R. Co,, 23 Minn. 18; 
Brisbine v. St. Paul & Sioux R. Co., supra. These riparian 
rights are property, and cannot be taken away without paying 
just compensation therefor. The state could not do it or author- 
ize anyone else to do it. Yates v. Milwaukee, supra; Lyon 
V. Fishmongers Co., L. R. 1 App. Cas. 662; Brisbine v, St. 
Paul & Sioux City R. Co., supra.^' 

Union Depot Co. v. Brunswick, 31- Minn. 297. 

This law of property right was again asserted in 1890: 

** In this State the title of the proprietor of lands abutting 
upon navigable waters extends to low water mark; the bed 
of the stream or body of water, below water-mark, being 
held by the State, not in the sense of ordinary absolute 
proprietorship, but in its sovereign government capacity , 
for common public use. Union Depot, etc., Co. v. Bruns- 
wick, 31 Minn. 297 (17 N. W. Rep. 626), and cases cited. 
The estate of interest of the riparian owner in the bed of the 
stream above low water mark is subject to the right of the 
public to use the same for the purposes of navigation; but 
restricted only by tiiat paramount public right, tibie riparian 
owner enjoys valuable proprietary privileges, among which 
we shall consider particularly the right to &e use of &e land 
itself for private purposes. A considerable extent of the 
shores, not only along tide-waters of the ocean coasts, but 
on our great inland waters, are of such a nature, out to and 
even beyond low water mark, as to be in general unavailable 
by the public for the purposes of navigation, and must re- 
main forever waste and useless lands, unless reclaimed by 
artificial means from the shallow water covering them, or 
unless otherwise improved. It is established beyond question 
in this State, and in other states as well, that the pro- 
' prietor of the riparian lands may make such improvement. 
Subject only to the limitation that he shall not interfere 
with the public right of navigation, he has the unquestionable 
and exclusive right to construct and maintain suitable 
landings, piers and wharves into the water and up to the 
point of navigability for his own private use and benefit. 
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* "*" * As the right of private use and enjoyment of 
the improved or reclaimed premises will continue so long, 
at least, as it does not interfere with the limited and defined 
public interests, it is obvious that in general,. it may con- 
tinue forever. 

This private right of use and enjoyment is not, we think, 
limited to purposes connected with the actual use of the 
navigable water, but may extend to any purpose not in- 
consistent with the public right. * * * 

This right of the riparian proprietor^ even before it has 
been in any manner exercised by reclaiming or improving 
the premises, the right itself to reclaim, improve, or occupy, 
is a property right, vested in him, recognized and protected 
in the law as property. He cannot be deprived of it without 
due process of law. It cannot be taken from him, and de- 
voted to public use, without compensation. * * * 

These peculiar property rights of the riparian owner 
constitute, estimated in connection with the riparian land, 
the chief value of the premises. It may even be tliat the 
whole value of such real property consists in the right to 
improve and occupy the submerged lands for private pur- 
poses. The extent of the riparian right in this respect is 
not measured by the value of the upland, nor by the distance 
to which the owner's estate may extend inland from the 
shore. The barest strip of upland, though wholly valueless 
and useless in itself, justifies the owner in the exercise and 
enjoyment of the privilege of riparian proprietorship to the 
fullest extent." 

* 4( * 

We have thus considered that the riparian proprietor has 
the exclusive right — absolute as respects everyone but the 
State, and limited only by the public interests of the State 
for purposes connected with navigation- — to improve, re- 
claim, and occupy the submerged land, out to the point of 
navigability, for any private purpose as he might do if it 
were his separate estate ; that this right, even though it may 
never have exercised, is recognized and protected by law as 
property, of which he cannot be deprived even by the State 
without just compensation." 

Hanford et aL v. St, Paul &r'Duluth R, R, Co., 43 Minn. 104. 

In 1898, referring to the dam built by a riparian owner on the 
Red|Lake River, the Supreme Court, in an opinion written by 
Judge Mitchell, holds that that river is a navigable stream, anfl, 
referring to the rights of riparian owners, says: 

" The fad that the plaintiff did not obtain any license to 
build the dam does not render it unlawful, A riparian owner 
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has a right, without license, to construct a dam across a stream 
which does not obstruct or interfere with the navigation of the 
stream for the purposes for which it is navigable. This is a 
right which is appurtenant to the ownership of the bank.** 

Kretzschmar v. Meehan et ah, 74 Minn. 211, 215. 

In 1909, referring to a dam built and maintained by a riparian 
owner on the Snake River, the Supreme Court, after holding 
that that river was a navigable stream, said, with reference to the 
riparian owner's rights to build and maintain a dam: 

" So far as the State was concerned, the owner of the bank 
was at liberty to construct and maintain the dam so long as it 
did not constitute an interference with the navigable rights of 
the public in the stream, and the state had no authority to 
authorize the construction of a dam across the river without 
providing for compensation to all parties who might be damaged 
thereby. It is the well settled law of this country that the 
legislature cannot authorize the flooding of lands without 
compensation to the owner, and the right to flood land by 
extending a dam across such streams may be acquired by 
adverse possession for the statutory period. A riparian 
owner ha^ the right, without license, to construct a dam which 
does not obstruct or interfere with the navigation of the stream. 
This is a right which is appurtenant to the ownership of the 
bank.'* 

Simons v. Munch, 107 Minn. 370, 372. 

Again, in 1904, in a case upon the Red Lake River at Crookston, 
Sprague, a log driver, was using the stream for navigation pur- 
poses, for driving his logs. He was holding his logs by a boom 
just above the dam of the Crookston Water Works, Power & 
Light Company, and, on the ^theory that, as navigator, he had 
paramount rights, and that the dam was an illegal obstruction to 
such navigation for logs, he let his logs down in a bunch, so that 
they did not go through the sluices provided for them, but went 
over the crest of the dam and smashed the dam. The Company 
sued him for damages. He claimed as a principal defense that 
the dam had not been constructed by any license from the State 
or the United States government, and that it was an illegal struc- 
ture, as the Red Lake River was a navigable stream. But the 
Supreme Court held that as the Crookston Company was a 



34 

riparian owner, it had the right, without any license, to construct 
and maintain the dam and that Sprague was liable for his 
negligence in not using the sluices provided in the dam for logs. 
The coiut said: 

** Subject to the control of Congress in proper cases and 
independently of statute, the right of riparian owners to 
construct, maintain and operate dams upon rivers and 
streams in this State, is firmly established by the decisions 
of this court.'' 

Crookston W. W. P. fir L. Co, v. Sprague, 91 Minn. 461, 467. 

In the last above three decisions we have the rule of property 
rights, which we have stated belong to the riparian owner, 
brought down to date and affirmed as the law of property rights 
in this State. The riparian owner has a right to build and to 
maintain his water power dam, without any franchise or license 
from the State; because his right so to do is " appurtenant to the 
ownership of the bank ". He has this absolute right with the 
only limitation that his structure shall not interfere with naviga- 
tion. That right belongs to him entirely by reason of the fact 
of his riparian ownership. He is not obligated to get a license 
from the State even though the obligation to obtain a license 
is imposed by statute. More than that, as shown by the case 
next to last above, the State itself has not stfch an interest in 
the bed or waters of a stream that it can build a dam, or authorize 
the construction of a power dam in the river adjacent to the land 
of a riparian owner, or by any such structure, flood or injure the 
land of a riparian owner, ** without providing for compensation 
to all parties who might be injured thereby." 

These rules defining the rights of riparian owners in Minne- 
sota have been recognized and affirmed by the United States 
Supreme Court, for the reason, as shown above, that the rule of 
the property right of the riparian owner is determined by the 
decisions of the State Supreme Court. 

Water Power Co, v. Water Board, 168 U. S. 360, (quoted from 
at length above). 
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Perhaps the most thoroughly considered case in regard to the 
Minnesota law is found in a recent decision by Judge Morris 
of the United States District Court, and affirmed by the Circuit 
Court of Appeals in an opinion where the reasoning and conclu- 
sions of Judge Morris were approved. In that case an island 
had formed in the bed of the Mississippi River, at Minneapolis^ 
opposite the riparian land of the plaintiff Hobart. The city> 
through Hall, claimed the island by grant from the State, on 
the ground that the State held the title to the bed and therefore 
acquired a proprietary interest in the islands formed in the bed* 
This brought up the entire question of the relations between 
the State and the riparian owner, and Judge Morris reviews 
the decisions and the law, which he summarizes as follows: 

'* That where there is no reservation, express or from the 
circumstances necessarily implied, in a grant of lands 
bounded by a stream navigable in fact, like the Mississippi 
River, the grantee takes the absolute title in fee to high 
water mark, or at furthest to low water mark; that the State 
has title to the soil or land under the water, between the 
edge of the stream and the middle thread thereof, in its 
sovereign capacity, in trust for the public, for the purpose of 
preserving, protecting, and improving the public right of 
navigation ; that such right or title of the State is paramount 
for that purpose, but it is not proprietary, or one under 
which it can alienate or convey any portion of said soil or 
land under water, or any island formed thereon, to a stranger 
but is a limited title or ownership, — ^limited to that purpose 
and extending no further; — that the riparian owner has 
also a right or title to such soil or land under water, between 
the edge of the stream and the middle thread thereof, which, 
though subject and subordinate to this title of the State, 
is proprietary, and exclusive as to all others than the State^ 
or the general government, and even as to the State or 
general government exclusive, except as they may act by 
their properly constituted authorities in protecting, pre- 
serving, or improving said public right, and which he can 
convey to another in whole or in part; that the limit to this 
private right is imposed by the public right, and by that only, 
and the private right exists up to the point beyond which it 
would be inconsistent with the public right, and with that only 
and that such public right can only be exercised by the state, or^ 
where the stream can be used for purposes of interstate com- 
merce, by the general government, through its properly and 
constituted authorities; that under this right of title, the 
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riparian owner, or his grantee, has the exclusive right to 
reclaim, occupy and use, for any purpose not inconsistent 
with the public right, such soil or land under water, or any 
part thereof, out to the middle thread of the stream, or 
certainly to the main navigable channel thereof, subject 
only to such paramount right of the State, or of the general 
government; that under this right or title such riparian 
owner, or his grantee, has the exclusive right, subject only 
to such paramount right of the State or general govern- 
ment, to occupy and use, for any purpose not inconsistent 
with such public right, any island, or part thereof, between 
his shore line and the middle thread of the stream, whether 
such island exists at the time of the survey and is omitted 
therefrom in good faith and without palpable mistake, or is 
afterwards formed by the gradual action of the waters, and 
as against all others than the State or the general govern- 
ment, acting under the paramount authority above referred 
to, he has the exclusive right to the possession thereof." 

Hohart v. Hall, 174 Fed. Rep. 433. 

This decision of Judge Morris in the Hobart case was affirmed, 
and his conclusion, and the reasoning which was the basis thereof, 
expressly approved by the Circuit Court of Appeals. The Ap- 
pellate Court held that the State has no proprietary interest in 
the bed of the stream, but 

*' holds the bed in its sovereign capacity, in trust, to protect 
for the public the right of free navigation " ; and that subject 
only to this public trust, *' a riparian owner, under a govern- 
ment patent * * * has the right of possession and use 
of the bed of the stream between low water mark and the 
navigable channel " 

Hall V. Hobart (decided Apr. 1911), 186 Fed. 426, 108 C. C. A. 
Rep. 348. 

Another recent United States case confirms the rule already 
shown that no proprietary interest in the beds of navigable 
streams has been reserved by the United States government, 
whether such streams are intrastate or boundary streams, and, 
fiu-ther, that the riparian owner has the entire proprietary title 
and interest, and that the extent of that proprietary title is de- 
termined by the law of the State. In Michigan, the naked title 
of the riparian owner extends to the centre of the stream, and the 
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question of title of such riparian owner upon the Sault Ste 
Marie river arose. The United States Supreme Court said: 

" A patentee of Government land bordering on the Sault 
Ste. Marie takes to the centre line * ♦ * j^qy ^^^ 
the rights of riparian owners to the centre affected by the fact 
that the stream is a boundary.'' 

U. S. V, Chandler-Dunbar Co., 209 U. S., 447. 



S0| the New Tork Cases. 

With reference to the Niagara River, the New York court in 
1906 held:— 

"1. The State has no property or ownership in the waters 
of the Niagara River within the provision of the Constitution 
in question, although it has dominion over the same and 
power to regtdate the use and diversion thereof and en- 
croachments thereon as navigable waters of the State. 
{Sweet V. City of Syracuse, 129 N. Y. 317, 334; Waller v. 
State, 144 id. 579, 599.) 

So far, therefore, as the act may be said to appropriate 
the water of the river it does not violate the provision of the 
Constitution in question. 

2. The only question remaining is whether the act per- 
mitted the construction of conduits, etc., necessary to take 
the water from the river so as to appropriate any property 
in the bed of the river in violation of such constitutional 
provision. The State was in a certain sense the owner of 
the bed of the river. It held the title, not as a proprietor 
but .as a sovereign, in trust for the public. {Saunders v., 
N. F. C. 6r H, R. R. Co., 144 N. Y. 75, 85.) " 

Niagara County I. SsT W. S. Co. v. College Heights L. Co., Ill 
App. Div. 770, at p. 772. 

In a case involving riparian rights upon the Hudson River, 
it was held that the riparian rights belonged to the owner of the 
riparian land, 



" as against all but the State, as trustee for the people at 
large." 



People V. Mould, 37 App. Div. 35, 39. 
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In a later case, upon the Niagara River, the Niagara Pall? 
Hydraulic Power and Manufacturing Company was the owner 
of certain riparian lands upon the Niagara River, in the city of 
Niagara Palls, and had constructed and was operating an hydro- 
electric plant, taking and discharging water for water power 
purposes opposite its riparian land. In addition to whatever 
rights to such development and beneficial use it had as riparian 
owner, it acquired by grant from the State of New York the 
right to use the land in the bed of the river opposite its riparian 
land, together with the privilege of using the waters for power. 
Subsequent to 1900 the City Assessor included in the assessment 
values the company's water rights and the right to take water 
from the Niagara River for power purposes, making the total 
assessment S825,000, of which the larger part was admittedly 
in excess of the proper assessment upon the company's plant 
exclusive of the value of the beneficial use of the bed and waters 
of the river. The company contested the assessment on the 
ground that this excess of valuation was an assessment upon a 
franchise and did not properly cover property rights belonging 
to the company exclusive of its franchise. This contention was 
repudiated in the following language: 

*' The position of the relator is, that its right to draw 
water from the Niagara River is a franchise and as such not 
assessable, that the assessment of its property as a whole, 
including such water rights, is illegal; that its property, for 
all purposes of assessment, must be treated as though no 
water right or privilege was attached to and used in con- 
nection therewith; that the true basis for assessment is the 
cost of reproducing the relator's property, exclusive of any 
water right. 

The relator, as a riparian owner and as owner of the lands 
under the waters of the Niagara River adjacent to its up- 
lands from which the water is immediately taken, has the 
right to the use of the waters of the river for manufacturing 
purposes, and to divert the same for that purpose, returning 
them to the river, as it does, after passing over its own lands. 
Gould on Waters, 3d ed., sec. 213; People v. Tibbetts, 19 N. Y. 
523; People v. Canal Appraisers, 33 N. Y. 461; Chenango 
Bridge Company v, Paige, 83 N. Y. 178; Smith v. Rochester, 
92 N. Y. 480; Groat v, Moak, 94 N. Y. 115; Sweet v. City of 
Syracuse, 129 N. Y. 336; subject only to the paramount right 
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of the State to utilize these waters for a public use, without 
compensation to such riparian owners; all riparian rights 
remaining unimpaired until the exercise of such paramount 
right by the State. This being so, it appears that the 
relator, as riparian owner, had the right to take waters from 
the Niagara River for manufacturing purposes, not inter- 
fering thereby with the navigability of the stream, such right 
being in no sense in the nature of a franchise but a corporeal 
hereditament, not depending either upon grant or prescrip- 
tion. This subject is fully discussed in Chapter Six of 
Gould on Waters, 3d ed., at page 393, to which reference is 
made. And this view of the relator's rights is confirmed by 
the Act of 1896 above quoted, which in terms confirms 
and defines the riparian rights of the relator and is wholly 
inconsistent with the claim of the relator as to the nature 
thereof. The fact that the State might destroy relator's 
riparian rights does not convert such right into a mere 
franchise. Interference with the relator's rights by the 
State is. a contingency too remote to require serious con- 
sideration. 

We learn from the map in evidence that Niagara River, 
at all points affected by the exercise of the relator's rights, 
is an unnavigable stream and will so remain; and when it is 
considered that not even the State is at liberty to interfere 
with the riparian rights of the relator arbitrarily, but that 
such interference if attempted, must be in the interest of 
some substantial right of the State affected by the exercise of 
the^ right of the relator to use the w^aters of the river, the 
claim of the relator appears to be wholly unfounded. 
People V, Mouldy 37 App. Div. 35. 

Having reached the conclusion that the relator, in the use 
of the waters of the river, is in the enjoyment of its riparian 
rights acquired before 1896, and confirmed by the act of the 
Legislature of that date, it becomes unnecessary to examine 
the other questions argued by both the relator and the de- 
fendants. In reaching this conclusion, the cases cited by the 
relator have been carefully examined, and the arguments in 
support of its contention fully considered, and no benefit 
could result from considering the same further in this opin- 
ion." 

People ex reL Niagara Falls P. & M, Co. v. Smith, 70 App. 
Div. 543; affd. 175 N. Y. 469. 

In a leading New York case, it was said: 

"It is a principle recognized in the jurisprudence of 
every civilized people from the earliest times, that no abso- 
lute property can be acquired in flowing water. Like air, 
light, or the heat of the sun, it has none of the attributes 
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commonly ascribed to property, and is not the subject of 
exclusive dominion or control. As Blackstone observes 
(2 Bl. Com. 18) : * Water is a movable, wandering thing, and 
must of necessity continue common by the law of nature; so 
that I can have only a temporary, transient, usufructuary 
property therein.' While the right to its use, as it flows along 
in a body, may become a property right, yet the water itself, 
the corpus of the stream, never becomes or, in the nature of 
things, can become the subject of fixed appropriation or 
exclusive dominion, in the sense that property in the water 
itself can be acquired, or become the subject of transmission 
from one to another. Neither sovereign nor subject can 
acquire anything more than a mere usufructurary right 
therein, and in this case the state never acquired, or could 
acquire the ownership of the aggregated drops that comprise 
the mass of flowing water in the lake and outlet, though it 
could and did acquire the right to its use.** 

Sweet V, City of Syracuse, 129 N. Y. 335. 

In the case of Smith v. Rochester^ 92 N. Y. 474, cited in the 
Syracuse case, it was said with reference to a diversion of water 
from Hemlock Lake, a navigable body of water, which diversion 
was for the purpose of a public water supply for the city of 
Rochester: 

" The defense proceeds upon the theory that Hemlock 
Lake being a navigable body of water, as such with its bed 
belongs to the State, and that the State possessed the conse- 
quent right of authorizing the appropriation of the water by 
its agents or grantees for any public use without regard to 
the rights of individuals who may have previously acquired 
proprietary interests therein. * ♦ * 

It seemed to be assumed upon the argument that the 
rights of the State in the waters of Hemlock Lake depended 
upon the ownership of the soil under its bed, and the ques- 
tion whether the title of riparian owners by the rules of 
common law included the land to the center of the bed 
of the adjoining navigable body, or was restricted to the 
water's edge. We do not think this is necessarily so, but 
conceding the claim for the present let us examine that 
position. This question has occasioned some diversity of 
opinion in this country and had led to conflicting and ap- 
parently irreconcilable decisions in our courts. It would be 
a vain and useless effort to attempt to harmonize the di- 
vergent views on the subject, but we believe that a doctrine 
may be evolved from the authorities which will accord with 
the great weight of judicial opinion in this country, and still 
preserve such property rights as have been acquired and 
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have grown up under the authority of diverse decisions. 
We have arrived at the conclusion that all rights of property 
to the soil under the waters of Hemlock Lake were acquired 
by and belong to its riparian owners, while such rights 
only over its water belong to the State as pertain to 
sovereignty alone. * * * 

It now remains to consider the nature of the rights of 
property which pertains exclusively to sovereignty and 
which do not pass to the grantee under a conveyance of the 
soil bordering upon and adjoining fresh-water navigable 
lakes and rivers. It may be premised that the mere right 
of eminent domain always and from necessity resides in the 
sovereign. It is declared by statute that the State, by 
virtue of its sovereignty, is deemed to possess the original 
and tdtimate property in and to all lands within the jurisdic- 
tion of the State. (3 R. S. (7th ed.) 2162 Sec. 1; People v. 
Fulton F. Ins, Co., 25 Wend. 219; People v. Denison, 17 id. 
312; De Peyster v, Michael, 6 N. Y. 467; People v. Van 
Rensselaer, 9 id. 319.) This right confers upon the State 
the title to such property as may be forefeited or escheated, 
or the title to which for any reason fails, and also the right 
to resume the ownership and possession of such property as 
may be required or rendered necessary for public purposes. 
{Varick v. Smith, 5 Paige, 143, 159; Matter of Albany St,, 
1 1 Wend. 149 ; Morgan v. King, 35 N . Y. 454) . Among other 
rights which pertain to sovereignty is that of using, regu- 
lating and controlling for special purposes the waters of all 
navigable lakes or streams, whether fresh or salt, and with- 
out regard to the ownership of the soil beneath the water. 
This right is known as the jus publici and is deemed to be 
inalienable. * * * 

The rule of common law is concisely stated in the note 
above referred to as follows : * Rivers not navigable, that is, 
fresh rivers of what kind soever, do of common right belong 
to the owners of the soil adjacent to the extent of their land 
in length. But salt rivers, where the tide ebbs and flows, 
belong of common right to the State. That this ownership 
of the citizen is of the whole river, viz,, the soil and the water 
of the river, except that in his river where boats, rafts, etc., 
may be floated to market, the public have a right of way or 
easement.' 

It may, however, be stated in passing, that it is generally 
conceded that this doctrine is inapplicable to the vast fresh 
water lakes or inland seas of this country or the streams form- 
ing the boundary line of States. ( Canal Commissioners v. Peo- 
ple, 5 Wend. 446 ; Tibbetts Case, supra,) Whatever conclusion 
may, therefore, be reached with reference to the ownership 
of the bed of Hemlock lake, it still remains that the State 
had certain rights in its waters and so far as the same were 
alienable the defendant has succeeded to them. It may, 
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also, be affirmed that if the term ' navigable water ' as used 
in England was ever there for any purpose wholly restricted 
to the waters which were affected by the ebb and flow of the 
tide, it has by common consent a more enlarged significa- 
tion in this country and is here held to mean all such waters 
as are actually navigable, whether fresh or salt. When it is 
considered that the rights and interests of the public, such 
as fishing, ferrying and transportation, are preserved in all 
navigable waters by the inherent and inalienable attributes 
of the sovereign, it would seem to follow that the controver- 
sies which have arisen over the nominal ownership of the 
soil under such waters have been magnified beyond the 
real interests involved. This becomes still more apparent 
when we consider the character and extent of the property 
which may in the nature of things be acquired and enjoyed 
in nmning water. * Aqua curret debet currere.^ Neither 
sovereign nor subject can have any greater than a usufructuary 
right therein y and even this is subject to the temporary enjoy- 
ment of the riparian proprietors over whose lands it passes 
while on its way to its final destination , undiverted and un- 
diminished, save for domestic or manufacturing purposes. 
(3 Kent's Com. 439; Tyler v, Wilkinson, 4 Mason, 397). 
Thus all land covered by running water is subject to a servi- 
tude, either dominant or servient, and all interest in such 
water is simply an easement, incapable of fixed appropria- 
tion or conversion. (1 Stephens' Blackst. 169; Washb. 
on Easements, 200)." 

Then after an examination of the earlier decisions the court 
said: 

" These cases, therefore, cannot be considered as authority 
upon the question here presented. We are, therefore, 
of the opinion not only that the State had no right to grant 
to the city of Rochester the use of the waters of Hemlock 
lake, to the detriment of the riparian owners upon the banks 
of the stream formed by its outlet, but that their rights were 
recognized and provided for by the act under which the 
defendant assumes to justify its acts." 

Smith V. Rochester, 92 N. Y. 463. 

And, again, in another case pertaining to riparian rights 
upon navigable streams, the New York court said: 

" The owner of land bounded upon a navigable river 
has property rights therein, i.e., the right of access to the 
navigable part of the stream and the right to construct a 
landing or wharf, and where a railroad company, although 
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acting under legislative authority, has constructed its road 
across the water front of such owner and thus has deprived 
him of access to the navigable part of the stream, unless he 
has granted the right or it has been obtained by eminent 
domain, he is entitled to recover his damages. 

It seems, however, this rule may not be extended so as 
to interfere with the right of the state to improve the naviga- 
tion of the river, or with the power of congress to regulate 
commerce." 



Rumsey et al, v. The New York and New England Railroad 
Company, 133 N. Y. at page 79. 

If there has ever been any doubt that the New York law 
excluded any element of proprietary interest in the State in the 
bed of navigable waters, or that all such proprietary title and 
right of usufruct belonged to the riparian owner, such doubt was 
finally set at rest by the recent case of Brookhaven v. Smith, 
188 N. Y. 74. After a most elaborate discussion, in which F. R. 
Coudert, Esq., presented an argument against the doctrine of 
any proprietary title or right in the sovereign or State, the New 
York court held that the common law doctrine of jus privatum 
in the State has no place in the jurisprudence of this country. 
Said the court: 

m 

The adoption by the people of this state of such parts of 
the Common Law as were in force on the 20th day of April, 
1777, does not compel us to incorporate into our system of 
jurisprudence principles which are inapplicable to our 
circumstances and which are inconsistent with our notions 
of what a just consideration of those circumstances demands. 
The Common Law of England, upon the subject of the rights 
of riparian owners, has but an imperfect application to the 
situation in a state like this, with its numerous large navi- 
gable bodies of waters, and bays, rivers and inland lakes 
(citing cases). To borrow the language of Judge Bronson 
in his opinion in Starr v, Chile (20 Wend. 149), * no doctrine is 
better settled than that such portions of the law of England 
as are not adapted to our Conditions form no part of the law 
of this state.' " 

Brookhaven v. Smith, 188 N. Y. 74. See also " Riparian 
Rights and Stare Decisis," by F. R. Coudert, Columbia Law 
Review, March, 1909. 
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As shown above, the sovereign rights, whether of the State or 
of the federal government, are based and their extent measured 
as such sovereign rights of control are based and measured 
in the case of highways. As was said by the Minnesota Supreme 
Court: 

" Riparian owners on navigable waters hold their lands 
subordinate to the public use of such waters, if such use is 
reasonably exercised, precisely as do the owners of lands 
abutting on any other highway." 

DoucetU V. Little Falls Co., 71 Minn. 206. 
So, the United States Supreme Court, quoting and approving 
Chancellor Kent, says: 

" Under the common law, the public easement of naviga- 
tion bears a perfect resemblance to public highways." 

Grand Rapids Co. v, Butler, 159 U. S. 87. 

So, again, the Minnesota Supreme Court declares that the 
riparian owner of lands abutting on the Mississippi River holds 
them subordinate to the sovereign rights in " a legally declared 
public highway." 

Rippe V, Railway^ Co,, 23 Minn. 18, 23. 

The sovereign rights of the State and of the federal govern- 
ment are so limited and so far from proprietary in their nattu'e 
that they cannot be leased or alienated: 

'* The rights of the State in navigable waters and their 
beds are sovereign, and not proprietary, and are held in trust 
for the public as a highway, and are incapable of alienation." 

Bradshaw v. Mill Co,, 52 Minn. 59: 

** The sovereign is trustee for the public and the use of 
navigable waters is inalienable " (Kent's Commentaries 
427) * * * 

"It is true that navigable waters and their beds are 
incapable of absolute alienation." 

Miller v. Mendenhall, 43 Minn. 95, 101, 104. 
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Again: 

'* Neither the State nor the municipality within which the 
property is situated has any proprietary interest in it which 
either of them can sell or divert to any use inconsistent with 
the purposes of the dedication or grant. The State holds 
such land merely in its sovereign capacity, in trust for the 
public and for the purposes for which it was dedicated. If 
the Legislature should attempt to divert it, or to authorize 
its diversion, the property would not revert to the donor 
or the public easement be extinguished. The act of the 
Legislature wotdd be a mere ntdHty.'* 

City of St. Paul v. Railway Co., 63 Minn. 330. 
And again: 

*' But, as the State's right or title to such property is only 
an easement which it holds in trust for a public use, the 
Legislature cannot divert it or subject it to an inconsistent 
use of a private nature, nor can it authorize municipal 
authorities so to divert it. * * * Any legislation author- 
izing such action wotdd be clearly unconstitutional and void." 

Sanborn v. Van Duyne, 90 Minn. 223. 

On the other hand, the riparian rights in navigable streams 
appurtenant to riparian lands are separable and leases or grants 
to the title and right of usufruct may be made by the riparian 
owner and proprietor: 

** It is the settled doctrine of this court that the right of 
the riparian proprietor upon navigable waters, to reclaim, 
improve and occupy submerged land out to the line of 
navigability may be separated from the shore land; and be 
transferred to and enjoyed by persons having no interest in 
the original shore." 

Gilbert v, Emerson, 55 Minn. 254. 

And in the Hanford case above quoted from at length, after 
defining riparian rights, the court said : 

** Those rights partakt largely of the ordinary qualities 
of private property, which is in general divisible and trans- 
ferable by the proprietor." 

Hanford v. Railway Co., 43 Minn. 104. 
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At this point I wish to call particular attention to the fact that 
there has been much confusion and there is still much confusion, 
caused by the varying holdings in different states as to the extent 
of the naked fee in the bed of navigable streams held by the 
riparian owner, and to emphasize the rule that these variations 
do not make any difference as to what is really the property right 
of the riparian owner to the beneficial use of the bed and waters 
for water power. 

« 

III. 

THE PROPERTY RIGHTS OF THE RIPARIAN OWNER 
ARE NO MORE AND NO LESS IN STATES WHERE THE 
TITLE TO THE BED IS RETAINED IN THE SOVEREIGN 
THAN IT IS WHERE THAT TITLE BELONGS TO THE 
RIPAIOAN OWNER. 

It has already been shown that, even in states where the 
unqualified fee of the riparian owner stops at high water mark, 
he has a property right to the use of the bed and the waters of the 
stream for power purposes, and that such property right of use 
is an easement belonging to him ; in the same states, although the 
naked title is held by the State, it is a limited holding for specific 
purpose, — a holding in a sovereign capacity, in trust for the 
public use for navigation. It has also appeared that the ele- 
ments of the public right so defined mark the beginning of the 
private riparian right. Where one begins, the other leaves off, 
and vice versa. Now, the public right is just as great, and is no 
greater, in States where the naked fee passes to the center of the 
stream and belongs to the riparian owner. In both classes of 
States, when there is once fixed the extent of the sovereign power 
of control of the State for the specific purpose of navigation, — 
and it is just as extensive in one class of States as in the other, — 
we have the limits fixed of the private right of riparian owners. 

Therefore, so far as affecting private riparian rights is con- 
cerned, the varying distinctions in the different States as to the 
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extent or nature of the bare title of the bed are merely speculative. 
As the Minnesota court said, the question whether the fee is in 
the State or in the riparian owner, 

** may be a question of speculative interest, but it is not one 
of any practical importance. If the fee be in the riparian 
owner; yet, of course, it must be a qualified fee; that is, 
subject to the paramount right of public navigation. But, 
if it be in the State, the riparian owner still has, subject to 
the same public right, the exclusive right of possession and an 
entire beneficial interest. Hence, the determination of the 
question one way or the other would not affect the value of 
the riparian owner's interest in the property." 

Union Depot Co. v, Brunswick, 31 Minn. 297. 
Again the same court, after fully defining the property rights 
belonging to the riparian owner in the bed of the stream, says: 

'* With these rights conceded to the riparian owner, the 
question whether the fee of the bed of the Lake while it 
remains covered with water is in him or in the State, is 
more speculative than practical." 

■ 

Lamprey v. State, 52 Minn. 181. 

In the Hanford case already quoted from, the Minnesota 
Supreme Court said: 

*' In view of the character of riparian rights, it is immate- 
rial whether the company (the riparian owner) got the fee or 
only the exclusive right to use the land." 

Hanford v. Railway Co., 43 Minn. 104, 109. 

And, construing the holding of the United States Supreme 
Court in the case of Yates v. Milwaukee^ 10 Wall. 497, the court, 
referring to the rights of user belonging to the riparian owner as 
property rights, said: 

" The court seems to have regarded it as immaterial 
whether Yates' grantor owned the fee beyond the shore line 
or not." 

Hanford v. Railway Co,, 43 Minn. 104, 118. 
So Judge Morris, of the Federal District Court, referring to 
riparian rights upon the Mississippi River, at the city of Minne- 
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apolis, and discussing certain early Minnesota decisions rendered 
before the law as to the extent of riparian ownership in the bed 
had been fixed in that State, said, as already quoted above: 

" A careful examination of the cases will show that the 
same result wotild have been reached in each one of them, 
except the one which was subsequently overruled, by apply- 
ing that rule; and indeed that the conclusion reached would 
have been obvious from a mere statement of the facts, and 
that thus the many long and sometimes seemingly incon- 
sistent discussions, and the distinctions which have been 
attempted to be drawn, would have been avoided." 

Hohari v. Hall and City of Minneapolis , 174 Fed. 433; affd. 
Hall and City of Minneapolis v. Hobart, (Apr. 8, 1911), 186 Fed. 
426; 108 C. C. A. 348. 

The same rule is manifestly the New York rule, where also, 
the unqualified fee of the riparian owner stops at high water 
mark; for, as already shown, it is there held that the rights of the 
beneficial user of the bed and waters of a navigable stream, indeed 
of an international boundary stream, are definite property rights 
belonging to the riparian owner and are only assessable as 
such and as part of the riparian land. 

People ex rel. Niagara Co, v. Smithy 111 App. Div. 770. 

Cf. State V, Mill Co,, 26 Minn. 229. 

So, in States where the naked fee in the bed is held to belong 
to the riparian owner, subject to the sovereign power of control 
for navigation. It is well settled law in Wisconsin that the 
riparian owner's fee goes to the center of the stream. 

Chandos v. Mack, 77 Wis. 573. 

Sliter V. CarpenUr,- 123 Wis. 578. 

Franzini v, Leylandj 120 Wis. 72. 

In a recent Wisconsin case, the Supreme Court, referring to the 
fact that in Wisconsin the State law and policy has passed the 
naked fee to the riparian owner, and, discussing the extent of 
riparian rights in such a case as compared with those in a jurisdic- 
tion where the riparian fee has been limited to high water mark, 
says: 

" So the state now owns the beds of all navigable rivers 
between the lines of ordinary high water mark on either 
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shore, except in so far as the rule of property, established 
by state policy, has taken it away. If not taken away at all, 
no question as to the right of public fishing in such rivers 
would be raised, we may safely assume as before stated. If 
not taken away, except subject to all the rights, in common, 
characteristic of public waters, then, as said by Dixon, 
Ch. J., in Wisconsin River Improvement Co. v. Lyons, 30 Wis. 
61, it is quite immaterial whether the riparian owner* s title 
be considered to extend to the center of the stream or stop at the 
margin, for his situation, and that of the public, in such cir- 
cumstances, would be the same as in case of the private 
ownership of lands in a public highway. While it is said 
that the title to such lands extends to the center of the high- 
way, that does not in any way interfere with the public use 
of the way, and so long as such public use is not interfered 
with, it is really innmaterial where the legal title rests. 
It being understood all the time that the legal title is subject 
to the public use, its location with the adjacent owner, neces- 
sarily, is tmimportant. So it may be said that the title of a 
riparian proprietor, to lands bordering on a navigable stream, 
extends to the thread of the stream, perfectly consistent 
with the public character of the stream for navigation and 
fishing, if the title to the bed of the stream passed to such 
proprietor subject to such public use." 

Willow River Club v. Wade, 100 Wis. 86; 42 L. R. A. 305, 329. 

There is, therefore, no further reason for confusion or for any 
assumption of difference as to the extent and nature of riparian 
property rights to the beneficial use of the beds and waters of 
navigable streams for water power purposes, so far as any such 
difference is to be based upon the varying holdings of the dif- 
ferent States as to the limit of the fee of the riparian owner* 
The riparian rights are in all cases coextensive. They include 
all the proprietary rights and private property rights just the 
same as on small unnavigable streams, with the only exception 
that upon navigable streams th9se riparian rights are subject to 
the sovereign power of control by the State or the federal govern- 
ment for the public use of navigation. 

Certain Early Exceptional Cases. 

In passing, it is well perhaps to assist in preventing confusion 
on account of certain early and pectdiar cases, which are excep- 
tions to the general rule excluding the State from any proprietary 
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interest; but those exceptions have been by all recent decisions 
marked as exceptions or overruled. They are, however, often 
cited, wrongfully, in opposition to the propositions which are 
here presented. 

In Pennsylvania the old rule of ** proprietary " interests in 
the state to the bed and to the water itself in tidal waters, has 
in effect been applied to navigable fresh waters, and the riparian 
owner on such waters has never been recognized as having the 
riparian rights which have always been the rule of property in 
other states. This is exceptional and arises from the peculiar 
colonial grants under which the state was settled. 

Randell v. Del, and Raritan Canal Co., 14 How. 80; 1 Wall, 
Jr. 275. 

Monongahela Nav, Co, vs. Coons, 6 W. & S. 101. 

Shrunk v. Schuylkill Nav. Co, 14 S. & R. 71. 

Canal Co. v. Wright, 9 W. & S. 9. 

McKeen v. Canal Co. 49 Pa. St. 424. 

Philadelphia v. Collins, 68 Pa. St. 106. 

Philadelphia v. Gilmartin, 71 Pa. St. 140. 

Fulmer v. Williams, 122 Pa. St. 191. 

Williams v. Fulmer, 151 Pa. St. 405. 

Again in New York, in certain cases upon the Mohawk and 
Hudson rivers, on account of the early grants by which the 
State of New York acquired jurisdiction over those rivers, a 
certain interest of a proprietary nature has been said to belong 
to the State in addition to its general rights as sovereign. And 
on these streams and for these particular reasons many of the 
early New York cases recognize as remaining in the State a right 
to divert, and to authorize a cjiversion of, the waters of these 
streams without providing for compensation for damages to 
lower proprietors. If authority at all, these cases must be con- 
sidered simply as decided under an exceptional state of facts. 
But they have been repudiated by the highest court of New 
York, as shown by many recent decisions. In one of these 
decisions (the Rumsey case) the New York Court of Appeals 
says, that since the time of these early decisions these questions 
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of riparian rights and of the interest of the State in the control 
of navigable waters, '* have been elaborately examined, dis- 
cussed and settled in all the courts '*, and it is cleariy shown that 
the Courts of New York do not recognize these eariy cases as 
authority even as to the rights of riparian owners upon the 
Mohawk and Hudson rivers, to which streams those cases were 
confined. The general rule in New York both as to the rights 
of riparian owners and as to the extent of the control which the 
State has in navigable waters is now the same as in other states. 

Gould V. R. R. Co., 6 N. Y. 522. 

People V. TibbeUs, 19 N. Y. 523. 

People V. Canal Appraisers, 33 N. Y. 461. 

Crill V. City of Rome, 47 How. Rep. 398. 
But see later decisions: 

Smith V. Rochester, 92 N. Y. 463. 

Rumsey v. R. R, 133 N. Y. 79. 

Brookhavenv, Smith, 188 N. Y. 80. 

In Massachusetts there is an exceptional line of decisions 
which are based also upon peculiar grants by which the State 
acquired jurisdiction over the territory and the waters in question 
The right of the State in the *' great ponds '* of Massachusetts 
has been a fruitftil source of discussion and litigation. By 
virtue of a colonial ordinance of 1647 and the early grants re- 
ferred to, in Massachusetts, the State is held to have a pro- 
prietary title and interest in the great ponds of the state, which 
is similar to tlie interest obtained by an individual grantee, like 
that, for instance, of the grantees of Humphrey's pond, situated 
in Lymfield and Danvers. This leaves in the State a peculiar 
jurisdiction and power over those great ponds. It is something 
entirely different and of much broader scope than the sovereign 
interest or power of control which is reserved to other States in 
their navigable waters for the purpose of navigation; and has 
arisen in an entirely different way. Every riparian owner upon a 
great pond, or upon a stream issuing from a great pond, in the 
State of Massachusetts takes and uses the water for power or 
other purposes, subject to this extraordinary power and title 
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which has been retained in the State. The state, then, may 
authorize a diversion of the waters from such a pond for the 
purpose of public water supply, and may use its discretion as to 
whether or not, it will require the payment of compensation for 
damages to lower proprietors. So, in a decision rendered in 
1883, it was held that the act of the State Legislature of 1871 
authorized the city of Fall River to take water from Watuppa 
pond for public supply; but as the act provided that com- 
pensation should be made for damages to lower mill owners, it 
was held that such compensation must be made. Under this 
act the city of Fall River paid for the right to take one and one- 
half million gallons a day; but to supply an increased demand, 
the city obtained passage of another act in 1886, which author- 
ized it to make further abstraction or diversion of the waters of 
this pond, and in this act it was expressly provided that the city 
should not be compelled to pay compensation for damages to the 
lower proprietors. The Supreme Court of Massachusetts held, 
by majority decision, that, on account of this extraordinary pro- 
prietary right which had been reserved to the State it has the 
power through its Legislature to authorize a diversion without 
providing for compensation. This latter decision, in many 
places, is spoken of as an overruling of decision made five years 
before; but a careful consideration of it shows that the difference 
in the result was due solely to the fact that in one act of the Legis- 
lature the State had made compensation as a condition for the 
taking, and in the later act it had expressly provided that 
compensation need not be made. The only reason why the 
court claimed for the State the power to use its discretion in a 
matter of requiring compensation was the fact, that by virtue 
of the early colonial grants and the ordinance of 1647, it has a 
proprietary interest in waters of the great ponds, which other 
States, except in those instances which we have named, do not 
have; and this is the only ground on which any such discretion 
could be based. , It cannot, as the Court holds, be based on any 
distinction between riparian rights on lakes and ponds and those 
on running streams. 
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Waluppa Reservoir Co. v. Fall River ^ 147 Mass. 648. 
Watuppa Reservoir Co. v. FaU River, 134 Mass. 267. 
3 Harvard Law Review , 1. 
Lamprey v. State, 52 Minn. 181, 

The same exceptions as to certain great ponds applies in Maine. 
But, with reference to streams, navigable or unnavigable, the 
riparian rights are the same in both states as those shown to 
exist in New York and Minnesota. 

Drake v. Hamilton Woolen Co., 99 Mass. 574. 
Gould V. Boston Duck Co., 13 Gray, 450. 
EUioU V. Railroad Co., 10 Cush., 193. 
Davis V. Getchell, 50 Maine, 602. 

Except as to navigable streams in Peimsylvania, and as to 
certain great ponds in Massachusetts and Maine, the claim of 
any proprietary interest in the bed of such streams in the 
sovereign power, State or Federal, has been repudiated by all 
States, and the law has been settled that the riparian property 
rights include all rights to title and beneficial use not inconsistent 
with the public use of navigation, — ^in other words, the rule is the 
same as has been shown to exist in Minnesota and New York. 

Alabama: Mobile Transp. Co. v. Mobile, 187 U.S. 479, 
affirming 129 Fed. 298, 13 L.R.A. (New Series) 352 (dis- 
tinguishing between riparian rights on tidal and non-tidal 
waters). 

Connecticut: Holyoke Water P. Co. v. Conn. River Co., 
52 Conn. 570. 

Delaware: Delaney v. Boston, 2 Harr. 489. 

Florida: Ferry Pass, etc., Assn. v. Whitens River, etc. 
Assn., (1909), 48 So. 643; Broward v. Nabry (1909), 50 
So. 826. 

Georgia: Hendrick v. Cook, 4 Ga. 241; Jones v. Water 
Lot Co., 18 Ga. 539. 

lUinois: ///. Cent. R. Co. v. Illinois (111. Law), 146 U.S 
387, 435, 452; lU. Cent. R. Co. v. Chicago (111. Law) 
176 U. S. 646; People v. Economy Light Sf Power Co. 
241 111. 290. 

Indiana: Martin v. City of Evansville, 32 Ind. 85 
Sherlock v. Bainbridge, 41 Ind. 35. 

Kentucky: Ky. Lumber Co. v. Green, 87 Ky. 257 
Wilson v. Watson, (June 1911) 138 S. W. 283. 



54 

Louisiana: Board of Commissioners v. Glassel, 45 So. 370. 

Maine: Pearson v. Rolfe, 76 Me. 385; Wilson v. Harris- 
berg, (Me. 1910), 77 Atlantic 787. 

Maryland: U, S. v. Great Falls Mfg. Co,, 112 U. S. 645; 
Great Falls Mfg. Co. v. Atty. General, 124 U. S. 581; Mayor 
V. Appold, 42 Md. 442. 

Michigan: Ryan v. Brown, 18 Mich. 196; Bay City 
Gas Light Co. v. Industrial Works, 28 Mich. 182; Dumont 
V. Kellogg, 29 Mich. 420; Hoxsie v. Hoxsie, 38 Mich. 77. 

Mississippi: Steamboat Magnolia v. Marshall, 39 Miss. 
109; New Orleans, etc., R. Co. v. Frederic, 46 Miss. 1. 

Missouri: Meyers v. St. Louis, 8 Mo. App. 266; State 
ex re., v. Longfellow, 169 Mo. 109, 129. 

New Hampshire: Hayes v. Waldron, 44 N. H. 580; 
Norway Plains Co. v. Bradley, 52 N. H. 86. 

New Jersey: Atty. Gen. v. R. Co., 12 C. E. Green 1 
and 631. 

North Carolina: Roanoke Rapids P. Co. v. Roanoke 
N. & W. P. Co., 68 S. E. 190. 

Ohio: Walker v. Board of Public Works, 16 Ohio 540. 

Rhode Island: Rhode Island Motor Co. v. City of Prov- 
idence, 55 Atl. 696. 

South Carolina: Heyward v. Farmers Co., 42 S. C. 138. 

Tennessee: Goodwin v. Thompson, 15 Lea 209; State 
V. Pulp Co., 119 Tenn. 47. 

Vermont: Miller v. Mann, 55 Vt. 475. 

Virginia: Richardson v. U. S., 100 Fed. 714; Taylor 
V. Commonwealth, 102 Va. 759. 

Wisconsin: Kaukauna W.P. Co. v. Green Bay Co. (Wis. 
Law), 142 U. S. 254; Village of Pawaukee v. Savoy, 103 
Wis. 271; Franzini v. Layland, 120 Wis. 72; State, ex rel 
Wausau St. Ry. Co. v. Bancroft, Atty. Gen., et al. (decided 
Jan. 30, 1912), declaring invalid the Wisconsin statute of 
1911 attempting to confiscate private riparian rights, 134 
N. W. Rep. 330. 



IV. 

THE LEGAL AND PROPER SCOPE OF FEDERAL 
LEGISLATION. 

In the foregoing the following propositions have been estab- 
lished as the law in all the States recognizing the law of riparian 
rights, (which, as we have shown, include all States except cer- 
tain far Western States, where the common law of riparian rights 
does not prevail,) and also with the peculiar exceptions noted as 
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to certain streams in Pennsylvania and the big ponds of Massa- 
chusetts and Maine: 

1. The only power of control belonging to the Federal Govern- 
ment is under the Commerce Clause of the Constitution, to 
regulate navigable streams as highways, that is, for the purpose of 
navigation; and this power excludes every proprietary element, 
and is ptirely a limited sovereign power of control for a specific 
purpose. 

2. All other rights, sovereign or proprietary, have passed 
to the States or to individual owners. But the State has no 
proprietary interest in the bed or the waters. Its interest is a 
holding as a sovereign, in trust, for a specified public purpose, 
primarily for navigation. 

3. All proprietary elements of title or of rights of user of the 
bed and waters belong to the riparian owner as a part of the 
riparian estate; they are vested property rights, and subject only 
to the exercise of the limited power of sovereign control, reserved 
to the State and the Federal government for a specific purpose, — 
that is, to use and regulate the use of the river for navigation. 
These private rights of the riparian owner include the right to 
all the beneficial use of the natural water powers in the stream 
opposite his riparian land, including the right to develop and 
operate, and to enjoy the revenues from such power. 

4. It matters not that by one State law the riparian fee has 
been limited to high water mark, or has been by another State 
law extended to the centre of the street: — the paramount right 
of the sovereign being limited to a specific use and purpose, and 
all of the rights and beneficial use belonging to the riparian, the 
vested property rights of the riparian are the same in all cases. 

5. Nor are the riparian rights any different in the case of a 
stream which happens to be a boundary stream, whether such 
boundary is international or State. 

Such being the reserved character and extent of the rights of 
the sovereign upon the one side, and the riparian owner upon 
the other, the question now before your Honorable Commission 
is as to what may be legally the scope of Federal legislation, in- 
sofar as it shall affect the rights or interests of riparian owners 
upon highway streams. What limitations or restrictions may 
and shall be imposed by statute? 

This question has been much discussed, and with great dif- 
ference of opinion, as shown by the various river and harbor 
statutes, and by the records in the Congress, a review of which 
will throw light upon the present situation. 



\ 
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.lie Present Status of the Question — ^the Prohibition 
Bt Dams and Bridges, and the Necessity and Terms of 
^ral Consent:^ 

Prior to 1899, the Federal government had apparently always 
recognized the law of riparian rights, extending those rights to 
the full extent, as stated in the foregoing cases, " which is not 
inconsistent with public right " — ^meaning by the public right, 
the right of the Federal Government to protect and improve 
streams for commerce, and the right of the State to protect them 
for navigation and allied public uses. The law then was, and 
still is, that, in exercising his rights of beneficial use in the water 
powers of a navigable stream, a riparian owner held and exer- 
cised such rights, including the right of operation, always subject 
to his obligation to yield or to give way at any time to the full ex- 
tent that any diminution of his advantages might be reasonably 
necessary for the actual exercise by the sovereign of that power 
which is always reserved to it — to regulate for navigation. 

If the riparian built a dam in a navigable stream which 
actually interfered with the navigation of the river for commercial 
purposes, it was an illegal structure. If he built his dam in a 
navigable stream in such a way as not to interfere with the actual 
navigation of the river for commercial purposes, he was within his 
right and was protected by every law of property, and could not 
be disturbed until, and then only to the extent, that the actual 
improvement of the river for navigation should require his giving 
way, in part or in whole, to that paramount purpose. His right 
and title to the beneficial use of the water powers gave him a 
right to develop and obtain the advantages of such use, to the 
full extent, not ** inconsistent " with the public right. Every 
advantage which could be saved to him, consistently with the exer- 
cise of that public right, belonged to him. Not only, to the extent 
that improvements made in navigation should be made by the 
Government for the purpose of rendering artifijcially navigable 
that*part of the river where his dams were situated, and which 
naturally at that point are not navigable, did he have the right 
to the full beneficial use of the water powers; but he also had the 
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same property right to the full beneficial use up to the time 
and until the improvement in navigation should necessarily 
interfere with that right or diminish his beneficial use. No 
statute was deemed necessary, and none was made, which 
would at any time, or in any degree, deprive him of such benefi- 
cial use, except to the extent and not until the time that the 
Government should, by navigation improvements, necessarily 
diminish such beneficial use. These property rights were recog- 
nized, not only by the law, but by Federal statutes. It was not 
necessary, nor is it reasonaibly consistent with his property rights, 
that the Government should step in, and, in advance of any 
improvement actually intended, assert by statute the superiority 

• 

of the Government's rights and the inferiority of the rights of the 
riparian. These respective rights were estabUshed by law, for 
the rule had been and is settled that, so far as the rights of user 
of the bed of a stream are concerned, those rights are all subject 
to the exercise at any time of Government control for navigation. 
If a subsequent improvement by the Government for navigation 
shall be made, then, so far as such improvement shall necessarily 
interfere with his right of user, whether already exercised or not, 
such rights could be diminished, impaired or taken, without 
compensation; although compensation must be made if there is 
injury to his absolute property, — ^for instance, to his riparian 
tract itself which he never held except by an unqualified fee. 

These principles were deduced by the U. S. Supreme Court 
from a long review of the cases, and summarizing, the Court 
said: 

" Do the principles announced in the above case require 
us to hold, in the present case, that the making of the altera- 
tions of its bridge specified in the order of the Secretary of 
War will be a taking of the property of the Bridge Company 
for public use? We think not. Unless there be a taking, 
within the meaning of the Constitution, no obligation arises 
upon the United States to make compensation for the cost 
to be incurred in making such alterations. The damage 
that will accrue to the Bridge Company, as the result of 
compliance with the Secretary's order, must, in such case, 
be deemed incidental to the exercise by the Government of 
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its power to regulate commerce among the States, which 
includes, as we have seen, the power to secure free naviga- 
tion upon the waterways of the United States against 
tmreasonable obstructions. There are no circumstances 
connected with the original construction of the bridge, or 
with its maintenance since, which so tie the hands of the 
Government that it cannot exert its full power to protect the 
freedom of navigation against obstructions. Although the 
bridge, when erected under the authority of a Pennsylvania 
charter, may have been a lawful structure, and although it 
may not have been an unreasonable obstruction to commerce 
and navigation as then carried on, it must be taken, under the 
cases cited, and upon principle, npt only that the company 
when exerting the power conferred upon it by the State, 
did so with knowledge of the paramount authority of Con- 
gress to regulate commerce among the States, but that it 
erected the bridge subject to the possibility that Congress 
might, at some future time, when the public interest de- 
manded, exert its power by appropriate legislation to pro- 
tect navigation against unreasonable obstructions. Even if 
the bridge, in its original form, was an unreasonable obstruc- 
tion to navigation, the mere failure of the United States, at 
the time, to intervene by its officers or by legislation and 
prevent its erection, cotdd not create an obligation on the 
part of the Government to make compensation to the com- 
pany if, at a subsequent time, and for public reasons, Con- 
gress should forbid the maintenance of bridges that had 
become unreasonable obstructions to navigation. It is for 
Congress to determine when it will exert its power to regu- 
late interstate commerce. Its mere silence or inaction when 
individuals or corporations, under the authority of a State, 
place unreasonable obstructions in the waterways of the 
United States, cannot have the effect to cast upon the 
Government an obligation not to exert its constitutional 
power to regulate interstate commerce except subject to 
the condition that compensation be made or seciu-ed to the 
individuals or corporation who may be incidentally affected 
by the exercise of such power. The principle for which the 
Bridge Company contends would seriously impair the exer- 
cise of the beneficent power of the Government to secure 
the free and unobstructed navigation of the waterways of 
the United States. We cannot give our assent to that 
principle. In conformity with the adjudged cases, and in 
order that the constitutional power of Congress may have 
full operation, we must adjudge that Congress has power to 
protect navigation on all waterways of the United States 
against unreasonable obstructions, even those created 
under the sanction of a State, and that an order to so alter a 
bridge over a waterway of the United States that it will 
cease to be an unreasonable obstruction to navigation will 
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not amount to a taking of private property for public use 
for which compensation need be made." 

Union Bridge Co. v. UniUd States, 204 U. S., 399-401. 

Here let me again call attention to the fact of the limited nature 
of the power of Congress over navigable streams, even for 
navigation: — The power of Congress over highway streams is 
not plenary or unlimited. It is limited to the purpose of the 
necessary or reasonable protection of commerce, which in this 
case means the necessary or reasonable protection of navigation. 
It does not extend to the power to make any arbitrary restric- 
tions, but only those which are reasonably necessary. More 
than that, the exercises of that power must be consistent with 
the reasonable exercise of other rights, whether public or private, 
to the use of the stream. Its power, then, is limited to the pre- 
vention of unreasonable interference . with navigation. Any 
slight or reasonable interference, not necessarily or presently 
obstructive to navigation, caused by the exercise of other con- 
flicting rights or interests, is not necessaril}'' within the authority 
of Congress to prevent. The fact that the uses of the river for 
navigation and for other purposes to which it is naturally adapted 
are to some degree conflicting, and that it is impossible to have 
exercised each and all of these rights to their fullest extent, 
does not give the right to Congress to exercise its power of 
regulation for navigation disregard of these other and con- 
flicting rights. On the contrary, the power of Congress ^ust 
be exercised with due regard, that is with reasonable regard, 
to such conflicting rights. It cannot prevent each and every 
interference with navigation, independent of the question of 
the extent or reasonableness, under all the circumstances, of 
such interference. As defined in the Union Bridge case above 
cited, the power of Congress is limited to the ** power to protect 
navigation on all waterways of the United States against 
unreasonable obstructions." As in all cases of conflicting, or 
possibly conflicting, rights of user of the same stream, the 
principles of the rule of " reasonable use " must be observed. 
While " paramount '* in the proper sense of the word, the power 
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of control by Congress is far from being unlimited. It must be 
so exercised, if reasonably possible, that other rights of user 
shall not be destroyed or impaired; and if such impairment is 
reasonably necessary in order to protect against unreasonable 
interference with navigation, then such impairment must be 
made only to the extent that it is reasonably necessary, and so as 
to leave feasible, so far as reasonably possible, the exercise also 
of other rights ordinarily in conflict with an unlimited exercise 
of the right of navigation. 

Not only is this the doctrine of the Federal Supreme Court, 
but of the State courts. Speaking of the relation between the 
riparian private right of power development and the public 

right of navigation, the Wisconsin Supreme Court quotes with 

« 

approval the words of the Michigan Supreme Court as follows: 

" As has been said by Judge Cooley, in MiddUton v. 
Flat River B, Co,, 27 Mich. 533, * Each right should be 
enjoyed with due regard to the existence and protection of 
the other.* Or, as he says in Buchanan v. Grand River Co., 
48 Mich. 364, 367: ' Each right modifies the other, and 
may, perhaps, render it less valuable; but this fact, if the 
enjoyment of the right is in itself reasonable and considerate, 
can furnish no ground for complaint.' '' 

State, ex rel Wausau St, Ry, Co,, v. Bancroft, Atty, Gen. 
(Jan. 30, 1912), 134 N. W. Rep. 330, 340. 

So also: 

Crookston W. W. P. 6r. L. Co. v. Sprague, 91 Minn. 461. 

It was evidently with due regard to the property law thus 
long established, that, prior to 1899, there was no Federal pro- 
hibition against the building of dams which did not actually 
interfere with navigation. The prohibition was against the 
construction and maintenance of dams in navigable rivers, 

'* in such manner as shall obstruct or hinder navigation, 
commerce or anchorage of said waters *'. 

and the construction of dams in places where they might inter- 
fere with actual navigation were prohibited, 
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" until the location and plan of such bridge or other works 
had been submitted to and approved by the Secretary of 
War". 

§7, Act of Sept. 19, 1890; 20 St. L. 426; 1 Suppl. Rev. L. U. S. 
80. 

Act of July 13, 1892; 27 St. L. 88. 

In 1899 the terms of this prohibition were enlarged, and every 
dam on or across a navigable stream, whether actually navigable 
at the point in question or not, and independently of the fact 
whether such structure interfered with actual navigation, was 
prohibited, 

*' until the consent of Congress to the building of such 
structure shall have been obtained, and until " 

the plans for the same are approved by the Chief of Engineers 
and the Secretary of War. 

§9 Act of Mar. 3, 1899, 30 St. L. 1121. 

In 1906, further restrictions were added, and in addition to the 
provisions of the 1899 statute, it was provided that plans for the 
proposed structure should be submitted to and approved by the 
Chief of Engineers and the Secretary of War, and 

" in approving said plans and location, such conditions 
and stipulations may be imposed as the Chief of Engineers 
and the Secretary of War may deem necessary to protect 
the present and future interests of the United States, which 
may include conditions that such persons shall " — 

construct in such dam locks and gates in the interests of naviga- 
tion, and furnish power to the United States to operate such 
locks, etc. 

Act of June 21, 1906, 34 St. L. 386. 

In view of the decision of the U. S. Supreme Court last above 
cited, in the Union Bridge case, there could have been no ne- 
cessity for the change in the terms of the statutes as made in 
1899 and in 1906, so far as protecting the interests of the United 
States was concerned, for under the law of property, as an- 
nounced in that case, it was open to the United States at any 
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time, when and so far as reasonably necessary for navigation 
improvements, to abate, diminish, or in any way injure the bene- 
ficial use which any riparian owner was making of the bed and 
waters of a river. It was absurd that locks or gates for naviga- 
tion purposes should be maintained in a dam at a point in the 
river where, if improved for navigation at all, it would not be for 
a long time to come. The legal effect and object of these statutes 
was by statutory enactment, in advance, to bring to and impress 
upon the mind of the riparian owner the rule that his exercise 
of his riparian rights in such streams was at all times subject to 
be diminished or destroyed whenever the stream should be 
actually improved for navigation. For the same purpose were 
the provisions for the consent of the Congress, where such 
consent was required after 1899, as to dams which did not 
actually interfere with navigation. In such Acts expressing 
consent the Congress could, and actually did, include in terms 
the obligations which the law of property already imposed upon 
thie riparian owner, by which his structures were expressly made 
subject to the improvement of the river for navigation. They 
also gave the opportunity, in providing for the submission of 
plans for the approval of the Secretary of War, to obviate, in 
advance, unnecessary damage to the riparian owner, by reason 
of prospective or possible improvements for navigation, by 
allowing the Government, through that official, to cooperate 
with the riparian owner in his plan of construction, so that, as 
nearly as possible, they might conform to the future navigation 
improvements, and thus minimize the possible changes or damage 
to him which might be necessary in case of such improvement. 
It could never be held, as a matter of law, that onerous restric- 
tions or regulations for the financial benefit of the Government 
or of the public, could be imposed upon the riparian owner as a 
condition, in the nature of a tribute, without the fulfilment of 
which the consent, either of the Congress or of the Secretary of 
War, would be withheld. 

This leads us to a consideration of the legal and proper re- 
strictions which may be imposed by the Federal Government 
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upon riparian owners, in connection with their use of the beds 
and waters of the navigable streams, for water power purposes. 

2. The Government Right is one of Limited Control for Navi- 
gation Purposes, and does not Include any Right to Impose a 
Toll or Tribute, or any Restriction not Reasonably Necessary 
to the Improvement, by the Government, of the River, for 
Navigation: — 

This question is, perhaps, one of the concrete questions now 
before your Honorable Commission. In the light of what has 
been shown above, it is manifest that the property right to the 
beneficial use of the water powers is a private property right 
belonging to the riparian owner. It is also manifest that in such 
water powers, whether developed or undeveloped, the Govern- 
ment has no interest, nor can it claim any interest in the beneficial 
use which is proprietary in its nature. It cannot take such 
interest, nor the proceeds of such interest, from the riparian 
owner, either for its own benefit, or for the benefit of the State. 
It has the paramoimt right to improve the river for navigation 
purposes. To this paramotmt right, the right of the riparian 
must ''yield" but it cannot be made to ''contribute" towards it. 

It is because of the failure to recognize the relative legal rights 
of the Government upon the one side, and of the riparian upon 
the other, that this distinction between yielding to a paramotmt 
right, and contributing to it, has not been sufficiently observed. 
It goes without saying that neither the Government nor an in- 
dividual can legally accomplish that indirectly, which would be 
illegal by direct action. 

It is no answer to this proposition, then, to say, " Well, what 
are you going to do, you, the riparian owner. You have no 
practicable remedy *'. This has been too much the attitude of 
some of the ofl&cials of the United States Government, as well as 
of those who are lU'ging upon the Congress confiscatory measures 
against the riparian owner, under the plea of conserving to the 
nation its natural resources. 

The rule is established, however, that requirements and re- 
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strictions exercised under the power of Federal control for naviga- 
tion must be confined to those which are necessary and consistent 
with the powers of the Government, and consistent with 
the rights of individuals, and that any arbitrary regulation 
or restriction which overreaches these limits is illegal; that, 
as the Federal Supreme Court said in the Illinois Drainage case, 

'* If the means employed havjB no substantial relation to 
public objects which the Government may legally accom- 
plish; if they are arbitrary and unreasonable beyond the 
necessities of the case, the judiciary will disregard mere 
form, and interfere for the protection of rights injuriously 
affected by such illegal action." 

C. B, & Q, R. R. Co. V. Drainage Comm'rs., 200 U. S. 561. 

This question was fully* discussed in connection with the Con- 
gressional permits for water power dams across the Rainy River 
in Minnesota, and across the James River in Missouri. 

In 1908 President Roosevelt vetoed the Rainy River Dam 
bill, on the ground that there was no limit of time made to the 
consent of the Congress, and no charge imposed upon the riparian 
owner as a tribute for the consent given; and he declared himself 
unwilling, in the future, to approve any bill granting consent to 
develop water powers in a navigable stream which did not 
contain a definite limitation as to time, and a provision for 
charges ** for the benefits " obtained by the riparian owner. 
(Report of Subcommittee on Dams and Water Power, H. Rep. 
Feb. 25, 1909, pp. 5-7.) 

These views of the President were repeated in vetoing the 
James River Dam bill (Special Message of Jan. 15, 1909, Report 
of Subcommittee on Dams and Water Powers, Feb. 25, 1909, 
p. 10). 

Upon the same question. Senator Knute Nelson, as Chairman 
of the Senate Committee on Commerce, submitted a report on 
April 30, 1908, in which he discussed the proposed amendment 
to the James River (Missoiui) Bill, and the attitude of President 
Roosevelt insisting that time limitations and substantial charges 
be made upon the riparian owner. In that report. Senator 
Nelson said: 
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" This is a new departure from the policy heretofore 
ptirsued in respect to legislation authorizing the construction 
of such dams, and in view of this fact it becomes important 
to inquire whether the Government of the United States 
has the right to require compensation for the use of water in 
such streams for purposes other than navigation.'* 

Then after examining the authorities and coming to the same 
conclusions, as stated above, he said: 

" From the foregoing it will appear that there are three 
different parties who are interested in the waters of a 
navigable stream: 

1. The United States. 

2. The State in which the stream is located. 

3. The riparian owner. 

The interest of the United States is derived from and 
rests upon that paragraph of the Constitution which gives 
Congress the power to regulate interstate commerce, and 
this power only extends to the extent of conserving the navi- 
gability of the stream. Beyond that the Federal Govern- 
ment has no interest or property in the stream. 

The interest of the State in the stream is derived from its 
sovereignty and it holds its property in the stream in 
trust for all public uses but in subrogation to the rights 
of the Federal Government as to navigation and of the 
riparian owner. The right to the use of the waters of a 
stream for any lawful purpose, outside of the right of naviga- 
tion, belongs wholly to the State and the riparian owner." 

And in conclusion Senator Nelson said: 

** From the foregoing statement and citation of authorities 
it is evident that the only use of the waters of a stream in 
which the United States has any property is its use for 
purposes of navigation. In the use of the stream for any 
other purpose the Federal Government has no property and 
hence has nothing to sell or to exact compensation for. 

The plan proposed by the President would deprive the 
States and the riparian owners of their rights in the use of 
the water of a navigable stream now vested in them by law, 
and would concentrate the entire disposal and control in 
the Federal Government, a power which neither the States 
nor the riparian owners can, with justice or safety, for a 
moment concede. But .assuming for the sake of the argu- 
ment that the Federal Government can lay a tribute in 
such cases as is proposed by the President, it can not be 
under the interstate-commerce clause of the Constitution, 
but must be under section 8 of article 1, which reads as 
follows: 
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* Sec. 8. The Congress shall have power to lay and col- 
lect taxes, duties imposts, and excises, to pay the debts and 
provide for the common defense and general welfare of the 
United States; but all duties, imposts, and excises shall be 
uniform throughout the United States.* 

Such a tribute must be either a direct tax or in the nature 
of an impost or excise tax. If a direct tax, it can not be 
levied directly by the Federal Government, but must be 
apportioned among the States, leaving each State to make 
the collection; and if an impost or excise tax, then it must 
be levied by the rule of uniformity upon every dam and 
water power in the United States not constructed directly 
or indirectly by the Federal Government. In other words, 
there must be a general excise law on the subject. The 
power of the Federal Government over the navigable 
streams of the country is no greater in the so-called Western 
or public-land States than in the New England States. If a 
tribute can be levied on a dam and water power in Minne- 
sota or Colorado, it can be levied on a dam and water power 
in Maine or Massachusetts, for the power of the Federal 
Government over navigable streams is the same in the one 
case as in the other. In the case of Pollo^ck v. Farmers 
Loan and Trust Company (157 U. S., 557) the court states: 

* Thus in the matter of taxation the Constitution recog- 
nizes the two great classes of direct and indirect taxes, and 
lays down two rules by which their imposition must be 
governed, namely, the rule of apportionment as to direct 
taxes and the rule of uniformity as to duties, imposes, and 
excises.' 

In the case of Thomas v. United States (192 U. S., 363), 
Chief Justice Fuller says: 

* And these two classes, taxes so called, and ' duties, 
imposts, and excises,' apparently embrace all forms of 
taxation contemplated by the Constitution.' As was ob- 
served in Pollock V. Farmers Loan & Trust Company (157 
U. S., 429, 557) , ' Although there have been from time to time 
intimations that there might be some tax which was not a 
direct tax nor included under the words * duties, imposts, 
and excises,' such a tax for more than one hundred years of 
national existence has as yet remained undiscovered, not- 
withstanding the stress of particular circumstances has 
invited thorough investigation into sources of revenue. * * * ' 

* There is no occasion to attempt to confine the words 
duties, imposts, and excises to the limits of precise definition. 
We think that they were used comprehensively to cover 
customs and excise duties, imposed on importation, con- 
sumption, manufacture, and sale of certain commodities, 
privileges, particular business transactions, vocations, occu- 
pations, and the like.' 

An act authorizing the construction of a dam is, so far as 
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the United States is concerned, a mere revocable license or 
privilege, and if a tax can be imposed on such a privilege 
it must be general and uniform throughout the United 
States. It must apply to all dams and water powers on 
navigable streams throughout the entire country. 

Nearly all navigable streams in their upper and more 
remote courses are not, as a matter of fact, navigable, and 
in such reaches of the river dams can be erected and water 
powers created under State authority and State license, and 
so long as such dams and water powers do not materially 
injure or diminish the navigability of the stream in its 
navigable portions the FederaJ Government has no ground 
for interference. .It has been customary, however, in 
many of such cases to apply to Congress for a Federal license 
and the granting of it, while not necessary, serves a two-fold 
purpose, first, that it authorizes the Federal Government, 
through the War Department, to control and direct the 
construction of the dam, and, second, that it recognizes 
the fact, which might otherwise require proof, that the 
dam will not affect the navigability of the stream in its 
navigable portions. 
(Kansas v. Colorado, 206 U. S., 46.) 
(United States v. Rio Grande Company, 174 U. S., 690.) 

And in such cases it is of as much advantage to the 
United States as to the grantee of the license to have Con- 
gressional action and recognition, but in such cases the 
Federal Government has nothing to sell, and, therefore, has 
no moral or legal ground to demand compensation in any 
form. 

For reasons above given the committee report the bill 
without the amendment recommended by the War De- 
partment." 

See Senate Report No. 585, 60th Congress, 1st Session. 

General McKenzie, Chief of Engineers, referring to the proposi- 
tions that the Congress should not only authorize the Secretary 
of War to grant leases of water powers incidentally created by 
dams built by the Government for the benefit of navigation; but 
that it should also empower the Secretary of War to authorize 
others (than the riparian owner in connection with their riparian 
rights), to construct and operate dams for water powers, in an 
opinion to the Secretary of War, on Jan. 16, 1905, said: 

"3. In connection with legislation of this kind careful 
consideration should be given to the question of the limita- 
tions of the power of the Federal Government over navigable 
waters. By virtue of its power to regulate commerce 
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Congress may exercise control over the navigable waters of 
the United States, but only to the extent necessary to pro- 
tect, preserve, and improve free navigation. The federal 
Government has no possessory title to the water flowing 
in navigable streams, nor to the land comprising their beds 
and shores, and hence Congress can grant no absolute au- 
thority to anyone to use and occupy such water and land for 
manufacturing and industrial purposes. The establish- 
ment, regulation, and control of manufacturing and in- 
dustrial enterprises, as well as other matters pertaining to 
the comfort, convenience and prosperity of the people, 
come within the powers of the States, and the Supreme 
Court of the United States holds that the authority of a 
State over navigable waters within its borders, and the beds 
and shores thereof, is plenary, subject only to such action 
as Congress may take in the execution of its powers under 
the constitution to regulate commerce among the several 
States. 

4. Many of the provisions of the bill under considera- 
tion appear to conflict with these principles of law, and 
particularly sections 3 and 6, which propose to confer 
upon the United States, and upon any lessee or grantee 
under the provisions of the bill, the power to condemn any 
land or other property bordering upon or adjacent to the 
river or stream to be used. Eminent domain is the right 
to take property for public uses, and is inherent in the 
United States by virtue of its sovereignty. Private property 
can be expropriated by the Federal Government, however, 
for public purposes only — that is, when it is necessary for 
the use of the Government in the exercise of any of its legiti- 
mate powers. To take or to authorize the taking of 
the property of one individual for the use and benefit of 
another in carrying on a private business or industry, as 
proposed by the bill, is not a proper exercise of the right 
of eminent domain. There may be certain enterprises of a 
quasi-public character, such as electric-light and railway 
companies, that would desire to avail themselves of the uses 
of water power, and to which the right to condemn private 
property could properly be granted ; but the granting of such 
right is believed to be the function of the States, inasmuch 
as the organization and incorporation of these enterprises, 
as well as the title and ownership of the property affected, 
are matters for state control and regulation. In view of 
the foregoing, I am unable to recommend favorable con- 
sideration of the bill in its present form. 

5. To legislation authorizing the Secretary of War to 
lease water power created by works constructed by the 
Government I see no special objection, but I know of no 
demand for it in the public interest. 

The right of Congress to regulate, control, and dispose of 
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such water power is believed to be xmquestionable, inasmuch 
as the power constitutes a valuable property created at the 
public expense, and when utilized by private persons or 
corporations should be paid for. Whether a general policy 
of this kind shotdd be adopted, however, is a question that 
should be very carefully considered. Lrocks and dams are 
built and operated for the ptirpose of facilitating navigation 
and commerce, and nothing should be permitted that would 
tend to impair their usefulness or interfere with their 
operation for this ptirpose. Partnerships or quasi partner- 
ships between the Government and private persons or 
corporations have not been generally favored in the past, 
as experience has shown that they are apt to be attended by 
many annoying complications. I do not believe that 
suflScient revenue would be derived from renting water power 
to compensate for the trouble and inconvenience that might 
ensue from the adoption of such a policy. Congress has 
heretofore authorized the renting of land and water power 
at the locks and dams on the Muskingtmi River and Green 
and Barren rivers; but it is understood that this was done 
for the reason that at the time these works came into the 
possession of the United States there was in existence a 
number of leases granted by the former owners which con- 
stituted an easement on the property, some of which leases 
had many years to run. In cases where a new privilege 
is asked, it has been customary to invite public competition, 
setting a minimum price; but no active competition has been 
developed. There is also one company which used land 
and water power at Lock No. 4 on the Kentucky River, 
under a lease granted by the State of Kentucky, which ex- 
pires in 1977. During the past fiscal year there were in 
existence 27 different leases, and the total gross revenue 
received by the Government was only $4,500, and in a num- 
ber of instances in the past the Government has been com- 
pelled to resort to suits against lessees to collect the rental. 
While many applications would be made for permission to 
use government water power, if no charge was made there- 
for, it is believed that few leases would be made, and then 
only at favored localities, if adequate compensation were 
exacted. In the river and harbor act of June 13, 1902, Con* 
gress authorized the leasing of water power at the locks and 
dams on the Cumberland River. Before the enactment of 
this law a number of persons appeared to be desirous of 
using water power in this river, but although the law has 
been in existence more than two years not a single lease has 
been applied for or granted. If, however. Congress should 
decide to adopt this policy, I beg to recommend that the 
legislation take the form of the accompanying draft of a bill, 
which, in my opinion, is so drawn as amply to protect the 
interests of the Government. 
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6. Regarding the proposition to empower the Secretary 
of War to authorize the use and development of water power 
at localities not improved by the United States, it should be 
borne in mind that natural water power — that is, power 
made available by the existence of natural falls and rapids 
in a river — ^is appurtenant to riparian ownership, and the 
right to use it is governed by state laws on the subject of 
private property. As above set forth, the Federal Govern- 
ment can regulate and control it only to such extent as may 
be necessary in the interest of navigation. Sections 9 and 
10 of the river and harbor act of March 3, 1899, cover cases 
of this kind, and under this law the interests of the Govern- 
ment can, in my opinion, be better protected than by a law 
general in its scope, as contemplated by the bill. I do not 
favor the proposed legislation, but if any is enacted, it 
should be permissive in its character, simply giving the 
consent of Congress, with suitable limitations, to the erec- 
tion of the necessary structures in navigable streams for the 
development of water power, this consent to be executed 
through the Chief of Engineers and the Secretary of War, 
to whom should be left entire control in the matter of plans 
and details.'* 

Report of Subcommittee on Dams and Water Power, House Rep. 
Feb. 25, 1909. 

The House Subcommittee, Hon. F. C. Stevens, of Minnesota, 
Chairman, after a careful consideration of the legal questions, 
refused to recommend the further proposed restrictions upon 
private water powers. 

The conclusion which is inevitable from the foregoing con- 
sideration of the relative rights of the Federal Government, of the 
State,, and of the riparian owner, was pointed out by President 
Taft, when, as Secretary of War, he gave an opinion, on the 
occasion of the application of a riparian owner on the Des 
Plaines River for the approval of plans, to construct a dam for 
water power; and he refused the application as being unnecessary 
for the reason that the Des Plaines River was not a navigable 
stream, and therefore did not come within the Federal statutes 
requiring such consent or approval. He said: 

" The truth is, that the Des Plaines river, not being a navigable 
stream, no permit was necessary to put any obstruction into 
it which the War Department could prevent. BUT EVEN 
IF IT HAD BEEN A NAVIGABLE STREAM, AND EVEN 
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IF THE APPLICATION HAD BEEN MADE, AND PROP- 
ERLY MADE TO THIS DEPARTMENT, TO SAY 
WHETHER THIS WOULD INTERFERE WITH NAVI- 
GATION IF THE DEPARTMENT CONCLUDED IT 
WOULD NOT INTERFERE WITH THE NAVIGATION, 
THEN IT IS NOT WITHIN THE POWER OF THE DE- 
PARTMENT TO WITHOLD ITS EXPRESSING SUCH 
AN OPINION AND GRANTING SUCH A PERMIT, SO 
FAR AS THE UNITED STATES IS CONCERNED, FOR 
THE PURPOSE OF AIDING THE STATE IN CON- 
TROLLING THE WATER POWER. If the State has any 
■ control over the water power, which it may exercise in con- 
flict with the claimed rights of the riparian owner, then it 
must exercise it itself, through its own legislation and 
through its own executive officers. All the United States 
does, assuming it to be a navigable stream, is merely to 
protect the navigation of the stream. WITH REFERENCE 
TO THE WATER POWER, IT HAS NO FUNCTION 
EXCEPT IN RESPECT TO WATER POWER WHICH 
IT ITSELF CREATES BY ITS OWN INVESTMENT IN 
PROPERTY THAT IT ITSELF OWNS: and then, of 
course, it may say how that water power shall be used. 

BUT, WITH RESPECT TO THE WATER POWER ON 
A NAVIGABLE STREAM, WHICH MAY BE EXERCISED 
WITHOUT INTERFERENCE WITH THE USE OF THE 
RIVER FOR NAVIGATION PURPOSES, THAT IS 
CONTROLLED BY THE LAWS OF THE STATE. IT IS 
CONTROLLED BY THE RIPARIAN OWNERSHIP AND 
BY THE COMMON LAW AS IT GOVERNS THOSE 
RIGHTS. THEREFORE I DO NOT SEE, WITH REFER- 
ENCE TO THIS MATTER, THAT THIS DEPARTMENT 
HAS ANY FUNCTION TO PERFORM OR WHICH IT 
CAN PERFORM. 

Report of Subcommittee on Dams & Water Power, Feb. 25, 
1909. 

See also People v. Economy Light & P. Co., 241 111. 290. 

On January 27, 1906,' in a letter to the president of the Mer- 
chant's Association of New York, President Taft, then Secretary 
of War, wrote as follows: 

" Certain powers in respect to the navigable waters of 
the United States are vested in Congress, by the commerce 
clauses of the Constitution; and a very limited delegation 
of the powers so conferred has been vested by Congress in 
the Secretary of War, extending to the establishment of 
wharves, dams, bridges, and the like, in such waters, and 
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to the removal of certain obstructions therefrom, together 
with the power to prevent such a diminution in the volume 
or flow of partictdar bodies of water as will impair their 
usefulness for purposes of navigation. 

" Although the power to determine whether certain 
waters are or are not navigable is vested in the courts and 
in Congress and is not ordinarily a matter for executive 
determination, it may, I think, be safely assumed that the 
Niagara River in the immediate vicinity of the falls is not 
navigable, certainly not between Echota and Lewiston, a 
distance of about seven miles; so that for that distance the 
river may be regarded as withdrawn from Executive juris- 
diction, unless it be shown that the water taken from the 
stream above the falls for power ptuposes diminishes the 
flow below the rapids, where the river is again used for 
purposes of navigation. It is assumed that the water which 
flows through the generators of electric power is returned 
to the stream in the immediate vicinity of the falls. 

*' If this be the case (and the question is one of fact which 
is susceptible of easy determination) , I know of no authority 
of law by which the Department can effectively interpose 
to prevent the diversion of the water from the purposes to 
which it is now being applied." 

Page 258, Hearings before House Committee on Rivers 
and Harbors, 59th Congress, first session. 

Here speaks an executive who never clamors, nor yields to 
clamors, for legislation repugnant to law. These are the words 
of the judge who, understanding the established law of property 
rights, refuses to encourage legislation, or enforce the provisions 
of statutes already passed, beyond constitutional limits. 

Of, course, there should be borne in mind the distinction be- 
tween proprietary control of water powers exercised by the 
Government, where such water powers are necessarily incidental 
to the dams and structures which are built and operated by the 
Government itself for the improvement of navigation. In such 
cases leases, limitations of time for leases, and charges for water 
power are properly made. Such, for instance, was the case 
upon the St. Mary's river, where the Federal statute, consistently 
with a proper policy of conservation, saved to itself the benefit of 
the water powers incidentally created by navigation improve- 
ment, but confined these regulations and restrictions to " rights 
owned by the United States " (Sec. 12, Act of Mar. 30, 1909. 
35 St. L. 821). 
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Upon principles of law thus manifestly established, defining the 
legal limitation between the rights of the Federal Government, 
the State Government, and the riparian owner, there can be ho 
justification and no necessity for the protection of any Federal 
interest or public interest, by placing a time limit or a money 
charge on Federal consent to riparian owners to maintain and 
operate dams for water power. 

As pointed out in the Union Bridge case, the Government 
always retains, as against the riparian owner, its right to improve 
for navigation purposes. Under the law, all other rights belong 
either to the State or to the riparian owner; and where the State 
has given the riparian owner all property rights in the beneficial 
use of the water power, as all the States have done, such riparian 
owner has the proprietary right to the beneficial use of the water, 
which is limited only by the actual necessities of the Govern- 
ment for the purposes of navigation. This established legal right 
of the riparian owner should be fully recognized and should not 
be encroached upon, even by the terms of legislation. 

For the same reasons, except as limited by the actual necessi- 
ties of the Federal Government, exercised, not arbitrarily or 
indirectly, but reasonably and directly for navigation purposes, 
the riparian owner has a property right to all the beneficial use 
of the water powers. This includes every cent of revenue which 
he can make such water powers produce. His rights are inferior 
to the superior rights of the Federal Government only to the 
extent that they must yield to the necessities of navigation. This 
means that the exercise of his rights, PHYSICALLY SPEAEINGy 
must be made to conform, or if the structures have already been 
built, must be subject to change, so far as necessary to the exer- 
cise of the superior right of navigation. It is for the riparian 
owner to submit to the burden of such changes, because the 
right to maintain and operate his structures is subject to the 
right of the Government to make changes when required for 
navigation. However, subject to such obligations, the riparian 
owner still retains, as part of his beneficial use, the right to 
all revenues and proceeds from his water power plant as it may 
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be operated, whether under its original construction or under a 
remodelled construction to conform to navigation improvements. 
To levy a toll, either in advance of the navigation improvement 
or afterwards, to be paid out of the revenues of the water power, 
is to appropriate, without compensation and without considera- 
tion, to the benefit of the Government, that which belongs to the 
riparian owner. It is a confiscation, to the extent that such 
tribute is demanded and enforced. The riparian owner is not 
benefitted by the improvement of navigation, any more than 
any other individual of the general public. On the contrary, 
he is the one especially damaged, to the extent that he has to 
yield the maintenance of his water power plant and dams to the 
necessities of navigation improvements. He is always subject 
to such damage. 

It has always been the policy of the Federal government, at 
its own expense, to improve the facilities for navigation for the 
general benefit of the public. Its power to improve navigation 
is given in terms as a '* power to regulate commerce **. There 
is no justification in law, in principle, or in reason, for the levy 
of a toll or tribute upon the riparian owner, to reimburse the 
Government for the expense of improvement of the river at a 
point where water power plants are located. There is much 
less justification for the accumulation of a fund by such means for 
the purpose of improvement of such navigation at other points 
of the same stream, or of other streams. If the Government 
should change its policy of bearing the expense, the toll or charge 
should be paid by those who are benefitted by the improvement, 
and to whom valuable facilities are thereby given for private 
remunerative enterprises connected with navigation. As to 
such beneficiaries, the present Federal policy is stated as 
follows: 

" No tolls or operating charges whatever shall be levied upon 
or collected from any vessel, dredge or other water craft, 
for passing through any lock, canal, canalized river, or 
other work for the use or benefit of navigation, now belong- 
ing to the United States, or that may be hereafter acquired 
or constructed *'; 
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and such cost of operating, preserving or continuing the use of 
such work shall be paid out of the Treasury of the United States 
(§6 Act Feb. 27, 1911, 36 St. L. 956). 

3. The Property Rights of the Riparian Owner Cannot be 
Diminished by Legislation, State or National, Nor by Treaty. 

It has been already demonstrated that the rights of the ri- 
parian owner are property rights and that they include the exclu- 
sive right to the entire beneficial use of the bed and waters of the 
stream, subject only to the paramount public right; and that 
this paramotmt public right, whether federal or state, is limited 
to a specific purpose, — ^navigation — and that the riparian rights 
are the same, whether the title of the bed is held by the State or 
by the riparian owner. This rule of property rights is stated by 
the Minnesota court as follows: 

Whether the fee to the bed or only an easement therein 
are in the riparian owner ** may be a question of speculative 
interest, but it is not one of any practical importance. If the 
fee be in the riparian owner, yet, of course, it must be a 
quaUfied fee; that is, subject to the paramount right of 
public navigation. But, if it be in the State, the riparian 
owner still has, subject to the same public right, the exclu- 
sive right of possession and the entire beneficial interest.'* 

Union Depot Co, v. Brunswick, 31 Minn. 297. 
This definition of the riparian property right is further en- 
forced by the nde, already shown, that: 

'* The limit to the private right is imposed by the public 
right, and the private right exists up to the point beyond 
which it wotdd be inconsistent with the public right." 

Morrill v. Water Power Co., 26 Minn. 222, 228. 
Hanford v. Railway Co,, 43 Minn. 104. 

Any legislation, therefore, is invalid which has the effect to 
take away or diminish this riparian property right, either directly 
or by attempting to extend the paramount public right so as to 
encroach upon the private right. The private right extends 
up to the point where it becomes *' inconsistent " with the public 
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right, that is, with the public right of navigation. The public 
right is itself limited to the reasonable necessities of navigation. 
Even under the guise of navigation purposes, the public right of 
interference with the enjoyment of the private right cannot 
be extended arbitrarily nor beyond reasonable necessity; much 
less could there be any diminution or encroachment upon the 
private right for purposes which are not connected with the 
actual navigation of the river. 

The better and more logical view, which really is the scientific 
statement of the relations between the public right of use for 
navigation and the private right of use by the riparian owner, is 
that which is set forth in a recent Minnesota case, where the 
doctrine of ** reasonable use " is applied as between those exer- 
cising the public right and those exercising the private riparian 
right upon a navigable stream. That doctrine so applied recog- 
nizes the common interest and right of use of beds and waters of 
navigable streams between those controlling and exercising the 
public right of navigation and those exercising the riparian 
right of beneficial use, and holds that each of the two classes of 
users must exercise their rights with reasonable regard for the 
other. In that case one Sprague, a log driver using the stream 
for navigation, allowed his logs to pass over the crest of the 
riparian owner's dam without due regard to the safety of the dam, 
and injured the dam. He claimed he was not liable because 
the dam was a purpresture in a navigable stream and was not 
built or maintained by any legislative authority, and that he 
was using the river for commerce and navigation, indeed, inter- 
state commerce, as he was floating the logs from Minnesota to 
Winnipeg, Manitoba, and that his right to navigation was 
paramount. The Minnesota court held that the dam was not 
illegal, for: 

" Subject to the control of Congress in proper cases, and 
independent of the statute, the right of riparian owners to 
construct, maintain and operate dams upon rivers and 
streams in this State is firmly established by the decisions of 
this court." 

Crookston W. W. P. fir L. Co. v, Sprague, 91 Minn. 461, 467. 
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In the same decision it was held that Sprague and the dam 
owner were users of the river in common and that as he exercised 
his public right of navigation without reasonable regard to the 
private right of the riparian company, he was liable. 

In the Union Depot case, the city of Stillwater, under special 
authority of the State statute, assumed to authorize the railroad 
company 

" to use and occupy with its structures that part of Lake 
St. Croix in front of the city of Stillwater, between the low 
water mark and the center of the lake." (Lake St. Croix 
is simply a widening of the St. Croix River) ; 

but the state Supreme Court held that the State had no pro- 
prietary interest in the land in question, but only a sovereign 
right of control to the extent that navigation purposes should 
require, and that its sovereign right of control for the specific 
and limited purpose of navigation, in the absence of any pro- 
prietary interest in the State, gave no right to the State to con- 
vey, lease or license, or authorize any such license; and excluded 
any right or interest in the State, even as sovereign, not directly 
connected with navigation purposes, and, with reference to the 
mtmicipal license expressly authorized by State statute, the court 
said that it 

" cannot affect the rights of the respondents as riparian 
owners, and hence cuts no figtu'e in the case." 

Union Depot Co. v. Brunswick, 31 Minn. 297. 

So, in the case of the public levee upon the Mississippi River 
to which were appurtenant valuable riparian rights and where 
the city of St. Paul, under express authority of State statute, 
assumed to grant a license for the building of warehouses upon 
the shore, with use of riparian rights, it was held that the munici- 
pal license, though expressly authorized by State statute, was 
invalid, because the city held the riparian land only as sovereign 
in trust for a specific purpose, and the State held the fee of the 
bed only as sovereign trustee for a limited specific purpose; and, 
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therefore, the State and City grants could not affect the private 
riparian property rights of abutting owners. 

" Even the legislature itself has no power to destroy the 
trust, or to divert or authorize a municipality to divert, its 
subject to any other purpose public or private inconsistent 
with the particular use for which it was granted. Neither 
the State nor the municipality within which the property is 
situated has any proprietary interest in it which either 
of them can sell or divert to any use inconsistent with the 
purpose of the dedicational grant. The State holds such 
land merely in its sovereign capacity, in trust for the public 
for the purposes for which it was dedicated." 

City of St. Paul v. Railway Co., 63 Minn. 330, 340, 352. 

Having seen, therefore, that federal control in navigable 
streams is limited to the specific purpose of commerce, that is, 
navigation, and that the federal control for that purpose does 
not give to the federal govemmei;it any proprietary interest, but 
is only a sovereign power of control in trust for that specific 
public use, — ^it follows that any grant or license and the terms 
of any grants or licenses must be limited with due regard to 
that specific purpose for which alone the federal authority exists* 
Its legislation must have substantial relation to the specific 
public objects for which the federal government holds its power 
of control. In the words already quoted from the United 
States Supreme Court: 

** If the means employed have no substantial relation to 
the public objects which the government may legally 
accomplish; if they are arbitrary and unreasonable, beyond 
the necessities of the case, the judiciary will disregard mere 
form and interfere for the protection of rights injuriously 
affected by such illegal action." 

C. B. & Q. R. R. Co. V. Drainage Commrs.y 200 U. S. 661. 

4. The Limit of Federal Authority to Impose Tolls or Charges 
upon Riparian Owners. 

We have already shown that the general policy of imposing 
tolls or charges and limitations of time upon riparian owners is 
inconsistent with the federal authority over navigable streams. 
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especially for the purpose of compelling the riparian owner to 
contribute to the treasury of the federal government, whether for 
a navigation improvement fund or otherwise. There is no 
precedent or authority, federal or state, which in any way would 
give any warrant to the levying by the United States of such trib- 
ute or contribution from riparian owners. This does not mean, 
however, that the riparian owner should in all cases be entirely 
free from any kind of a charge imposed by the federal govern- 
ment. From the very fact of its power of supervision of navi- 
gable streams for commerce and navigation, the federal govern- 
ment may assert and properly enforce the administrative au- 
thority requiring a consent or license for the construction and 
operation of a water power dam upon a navigable stream as 
having 

" substantial relation to the public objects which the 
Government may legally accomplish ", (200 U. S. supra) 

and as reasonable and within ** the necessities of the case"; 
but the resonableness and the necessity are not to be measured 
by the financial demands upon Congress for the improvement 
of these rivers for navigation purposes, nor to create, wholly or 
in part, an expense fund for special or general navigation im- 
provements. The license and consent are, in law, only for the 
purpose of preventing any particular structure from interfering 
with actual navigation at the particular point in question. The 
riparian owner's property right entitles him to construct and 
operate his dam only in the manner, to the extent and for that 
length of time that such structture does not actually interfere 
with navigation. The provision for the license and consent is 
merely a supervisory or protective one; it is a merely administra- 
tive right and cannot legally be exercised as an indirect means of 
acquiring substantial benefit for the government nor of com- 
pelling contribution out of his financial benefits by the riparian 
owner in order to bring revenue to the government. All the 
water power revenue belongs to the riparian owner. Neither 
can the charge or toll be levied under the power of taxation, for 
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the charge or toll is manifestly not in the nature of a tax nor 
levied as a tax ; nor does it come within the requirements as to the 
manner of levying a tax. 

The charge or toll therefore cannot be legally justified, either 
as a consideration for benefits bestowed, or for the purpose of 
acquiring revenue, or as a contribution, or as a tax. If imposed 
at all, it must be imposed as a license charge and therefore, within 
the limits of a license charge which is permissible by a govern- 
ment in connection with powers of regulation. The power of the 
federal government is in this instance one of regulation solely; 
and its power is only indirectly one of regulation of the use of 
beds of navigable streams. Its original and basic power and 
authority is "to regtdate commerce ". From this are derived 
certain powers to regulate navigation, that is in the highways of 
commerce, and then, in the interest of navigation exclusively, to 
regulate the highways of commerce, that is navigable streams. 
Its power to regulate the use by the riparian owner of the bed of 
the streams is only an incidental power; but it is merely one of 
regulation and a Umited power of regulation for a limited specified 
purpose. 

The legal limitations of a license fee in such instances of regula- 
tion have been defined. It is to be measured by a fee based upon 
the actual expense occasioned to the government by carrying 
out the requirements for the issuance of the license. In the case 
of water power dams it could not include any element of extra 
expense to the government in the improvement of navigation 
occasioned by the structures of the riparian owner; for in most 
cases such structures are a help to navigation, especially when 
located as most are with a view to the future possible use of 
the river for navigation. Moreover, in case any such structure 
were not so located, it may be made to conform afterwards, 
at any time, at the sole expense of the riparian owner and without 
extra expense to the government, — ^as is shown by the Union 
Bridge Company case above. The charge, then, must be limited 
to a mere license fee and it must not be an exaction of revenue or a 
prohibition but purely one of regulation within the limits 
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stated. Such right to impose a license charge under the power of 
regulation has been stated to be a right only. 

** to impose such a charge as would cover, not only the 
necessary expense of issuing it, but also the additional 
labor of officers and other expenses imposed by the business, 
but nothing beyond this. * * ♦ The amount of the 
license fee or charge is to be considered in determining 
whether the exaction is not really one of revenue or prohibi- 
tion, instead of one of regulation." 

City of Ottumwa v, Zekind, 95 Iowa, 622. 

6. Some Instances of Unjustified and Illegal Exactions and 
Restrictions. 

It is manifest that in many instances Congress already has 
gone beyond the limitations set by the United States Supreme 
Coiut in the Drainage Commissioners case. Some provisions have 
not 



'* substantial relation to the public objects which the govern- 
ment may legally accomplish." 



and are 

** arbitrary and unreasonable, beyond the necessities of the 
case ". (200 U. S. 561, supra.) 

The same legal limitations on legislative action were estab- 
lished by the New York court. Referring to the riparian 
rights in the Niagara River, where an attempt was made by the 
State to interfere with a private right, beyond the extent that 
such interference was in the interest of some substantial right of 
the State, and beyond the extent to which such state right was 
interfered with by the private right, the court said: 

'* Not even the State is at liberty to interfere with the 
riparian rights of the relator arbitrarily, but such inter- 
ference, if attempted, must be in the interest of some sub- 
stantial right of the State affected by the exercise of the 
right of the relator to the use of the waters of the river." 

People ex rel Niagara Falls Co, v. Smith, 70 App. Div. 543; 
affd. 175 N. Y. 469, citing People v. Mould, 37 App. Div. 35. 
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So the Wisconsin Supreme Court, holds that the sovereign 
trust power of control cannot be extended to a proprietary in- 
terest nor to obtain revenue for the sovereign trustee. When the 
State tried to charge individuals for ice taken from public lakes, 
that Court said: — 

" Is ice, formed naturally upon the public waters of the 
state, state property in a proprietary sense, — property which 
can deal with as a private person deals with his property 
rights? It must be assumed without discussion that no 
property right tuas acquired by the state by the mere legislative 
declaration that ice formed upon meandered lakes within the 
boundaries of the state belongs to the state as property. The 
legislature has no such arbitrary power, under our constitu- 
tional system, as that of changing the nature of the owner- 
ship of property by its mere fiat. It can no more ac- 
complish that result in that way than it can change the 
laws of nature by a legislative declaration. Ice formed on 
public water is the absolute property of the state independ- 
ent of any legislative assertion in that regard, or not at all. 
We would not for a moment indulge in the idea that any 
branch of the law-making power, responsible for placing 
upon the statute books the enactment in question, thought 
otherwise. The declaration as to state ownership wa as 
mere proclamation that henceforth the state proposed to 
sell its ice, or give it away, according as the same was de- 
sired for domestic consumption or shipment outside the 
state, it being supposed, as indicated by the executive ap- 
proval of the enactment, that the fact of state ownership 
was not open to question. Of course, if in that there was a 
misconception of the law, the law remains unchanged not- 
withstanding. * An enactment of the legislature based on 
an evident misconception of what the law is will not have 
the effect, per se, of changing the law so as to make it 
accord with the misconception.' Byrd v. State, 67 Miss. 

243, 247." 

* * * 

" Obviously, there can be no difference between public 
water in a liquid condition and in the form of ice, or between 
water and the land covered thereby, or the fish or fowls 
which inhabit the same, or any of the animals ferce naturce, 
in respect to sovereign authority over the same. If one 
may be dealt with as the absolute property of the state, 
the others may be. It follows, that, if the legislation in 
question be valid, the right to take water from navigable 
lakes for shipment, though it in no way affect the character 
thereof for other public purposes, and the right to fish and 
hunt, may be subjects of sale by the state for the mere 
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purpose of adding to the public revenues; those things which 
have been supposed to be public and for the individual 
enjoyment of all without restraint, other than by reasonable 
police regulations to preserve their character in that re- 
gard, things above sovereign authority to barter in as in 
ancient systems entirely foreign to ours, will cease to have 
that character in fact, and our notions in regard thereto 
will have to be readjusted to the newly established con- 
dition, — that which regards the state, not as a mere trustee 
for the whole people, of the subjects we have mentioned, 
but as the absolute owner thereof, with power to deal 
therewith as a private person might if he were such owner." 

* * « 

We have by no means exhausted the decisions of the 
courts on the subject, but it seems useless to add more since 
ihere are no contrary decisions. We are safe in saying that 
no court has more definitely declared that the interest of the 
state in its navigable waters and the lands under them, and all 
the incidents thereof, are purely of a trust character, the 
beneficiaries, on a plane of perfect equality, being the 
whole people of the state, than this court has done in recent 
years. In doing that, it is believed, the people have been 
rescued from all dangers of losing any of those common 
rights by the invasion thereof by claims of private owners, 
if such dangers ever existed. That judicial service would be 
of little value if mere state ownership for the preservation 
of the common rights were so perverted as to support a 
claim of state ownership in hostility to such rights, a princi- 
ple which, in the possibilities of its development, might lead 
to a serious impairment, if not utter ruin, of a most im- 
portant trust. Such a conservation would be a very de- 
moralizing example of how the subject of a trust may be con- 
verted to the private benefit of the trustee.*' 

* * « 

" The state has no such interest in the beds of navigable 
lakes that it can treat the same as a subject for bargain and sale 
or grant the same away to private owners under the guise of 
police power or otherwise; that it is a mere trustee of the title 
thereto, under a trust created before the state was formed, to 
which it was appointed as trustee by its admission into the 
Union; that it has no active duty to perform in respect to the 
matter, or power aver the same, except that of mere regulation 
to preserve the common right of all; that its power over the 
res is limited by the original purpose of the trust; that it is, 
in effect, a mere trustee of an express trust, a trustee with duties 
definitely defined. Those principles are too firmly established 
to admit, at this late day, of being seriously questioned. It 
seems clear that if the state cannot sell the bed of a navigable 
lake, it caxmot sell the waters thereof, or the fish therein, or 
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the fowls that resort to its surface, or the ice that forms 
thereon. The rules that limit its right as to one of those 
matters, limit its power as to all." 

So the rights of the Federal Government in highway streams 
are only those of a trustee of an express trust — to regulate 
oonmierce. 

The Wisconsin Court continues: 

" The state can no more appropriate to itself the ice 
formed upon its navigable lakes, or other navigable waters, 
than one person can rightly appropriate the property of his 
neighbor against the latter's will, and pass that title by 
bargain and sale, or otherwise, to the third person. Since 
the whole beneficial use of navigable lakes is unchangeably 
vested in the people, every one within the state having 
the right to enjoy the same so long as he does not invade 
the like right of another, without any interference by claim 
of paramount right to the subject thereof, any law invading 
that individual possession is, in effect, an invasion of the 
right to liberty and property without due process of law, con- 
trary to said fourteenth amendment. Any such invasion 
for the purpose of adding to the public revenues, exacting from 
a person, for the benefit of the state, compensation for the 
enjoyment of a right which belongs to him and which he has a 
right to enjoy without paying therefor, violates sec, 13, art. /, 
of the state constitution, prohibiting the taking of private 
property for public use without just compensation." 

Rossmiller v. State, 114 Wis. 169. 

In this Wisconsin case, the attempt was by the State, the 
mere sovereign holder in trust for the purpose of regulating for 
the general public benefit, to extend its authority of mere regula- 
tion to making a prohibitive restriction against, and levying 
tribute to itself out of, the exercise of the private right for whose 
benefit it was trustee. Much less, then, could the Federal 
Government, as Trustee, holding in its sovereign capacity the 
power to regulate highway streams for one specific public pur- 
pose, extend that power so as to invade the private property 
rights of riparians who are not beneficiaries of the trust, but 
who have proprietary rights of user so far as not inconsistent 
with the actual use by the pubUc for the specific purpose, to 
protect which, alone, the sovereign power in trust was reserved. 
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It cannot impose arbitrary or prohibitive restrictions or burdens 
on the riparian nor exact revenues from the proceeds of his bene- 
ficial use. To do so is to assert a proprietary interest which does 
not belong to it, while at the same time it invades the property 
right of the riparian. 

This wide difference between the mere power of the sovereign^ 
as sovereign, to regulate navigation in highway streams and the 
right of the sovereign as proprietor to assert proprietary interest in 
the beds and waters themselves y has been too much overlooked. 
Some instances follow: 

(1) The Dam Act of June 23, 1910. 

The Act of Congress of June 21, 1906, to regulate the construc- 
tion of dams in navigable rivers, was amended in 1910. This 
1910 act contains the following provisions: 

That in approving the plans, '* such conditions and stipula- 
tions may be imposed as the Chief of Engineers and the Secretary 
of War may deem necessary to protect the present and future 
interests of the United States ". These words '* interests of the 
United States " cannot of course enlarge the authority, which is 
limited to navigation purposes, to any other general or special 
interest. The act then specifies certain classes of conditions 
and restrictions as those included in the general power given to 
the Chief of Engineers and the Secretary of War, for instance: 

That the dam owner shall construct such locks and other 
structures in connection with his dam '' as may be necessary 
in the interests of navigation ". 

That whenever the Congress shall authorize locks and other 
structures for navigation purposes, the owner shall convey 
to the United States the title to such land as shall be required, 
and shall grant the use of water power sufficient to operate the 
locks and structures built by the Government. 

Then, adding to the provisions of the 1906 act, it was provided: 

'* That in acting upon said plans as aforesaid, the Chief of 
Engineers and the Secretary of War shall consider the 
bearing of said structure upon a comprehensive plan for the 
improvement of the waterway over which it is to be con- 
structed with a view to the promotion of its navigable 



86 

quality and for the full development of water power; and, 
as a part of the conditions and stipulations imposed by 
them, shall provide for improving and developing naviga- 
tion, and fix such charge or charges for the privilege granted 
as may be sufficient to restore conditions with respect to 
navigability as existing at the time such privilege be granted 
or reimburse the United States for doing the same, and for 
such additional or further expense as may be incurred by the 
United States with reference to such project, including the 
cost of any investigations necessary for approval of plans 
and of such supervision of construction as may be necessary 
in the interests of the United States; Provided, further j That 
the Chief of Engineers and the Secretary of War are hereby 
authorized and directed to fix and collect just and proper 
charge or charges for the privilege granted to all dams au- 
thorized and constructed under the provisions of this act 
which shall receive any direct benefit from the construction, 
operation and maintenance by the United States of storage 
reservoirs at the headwaters of any navigable streams, or 
from the acquisition, holding, and maintenance of any 
forested watersheds, or lands located by the United States 
at the headwaters of any navigable stream, wherever such 
shall be, for the development, improvement, or preservation 
of navigation in such streams in which such dams may be 
constructed." 

There is also a proviso for the condemnation of the dam and 
works in case the license shall be revoked, and a provision for 
the termination of the license in 50 years, this time limitation 
not being applicable to any dam heretofore authorized by the 
United States or by any State. 

Act of June 23, 1910. 36 Stat. L., 593, 594-5. 

Under the law as to limitation of Federal control, already 
shown, it is manifest that the above statute goes not only to, 
but in many respects beyond, the limits for which there is any 
basis of authority in law. 

It has been shown that the riparian dam owner is entitled to 
all the beneficial use, including all revenue, from the water power, 
not only to the extent that his use is consistent with navigation, 
so far as physical structures are concerned, but also for the entire 
-period of time up to and until his structure shall be necessarily 
affected by actual navigation improvement. Consequently, 
if any changes are required in his dam, he cannot rightfully be 
compelled to bear the burden of the expend, except so far as^ • 
and until J such expense is made necessary by reason of his structures. 
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Nevertheless, regardless of the fact that his water power 
dam: is an assistance to natural facilities for navigation and is to 
be utilized by the Government as such assistance, he is 
compelled, at his own expense, to construct locks and to furnish 
power to operate them. If the water power dam had not been 
constructed, the entire expense of dam, locks and operation would 
be upon the Government. But by this statute, the very fact 
that the riparian owner has exercised his riparian rights by build- 
ing the dam, is jnade the basis of imposing an extra charge or 
expense for the benefit of navigation, beyond the extra naviga- 
tion facilities afforded by his dam. Such an exaction imposes a 
contribution upon the riparian owner out of his private riparian 
rights, beyond the necessary expense or damage which is in- 
cidental to his merely yielding his rights and advantages to the 
actual necessities of navigation. 

The same is true of the provision that locks shotdd be made 
at the expense of the dam owner, at any time afterwards, if, in 
connection with other improvements, such locks become neces- 
sary for navigation purposes. 

Still more confiscatory are the terms of the provisions above 
quoted for the imposition of a money charge to be paid by the 
dam owner. The illegality of this charge is attempted to be 
circtunvented by the provision, in terms, that the charge is to 
reimburse the Government for restoring the natural condition 
of the river when such restoration shall be deemed necessary for 
navigation piu'poses. Such charge is really intended to be 
imposed, independent of the practicability or probability of 
navigation at the point in question. Moreover, it is imposed 
in advance of a mere theoretical, and perhaps impossible, 
navigation use. 

At most points upon a navigable stream where power dams 
are created, " the point of navigability " to which, imder his 
riparian right, the riparian owner may construct and maintain 
structures for his own beneficial use, independent of navigation, 
does not exist. In such cases he may, of course, imder his ri- 
parian right and without regard to navigation, maintain struc- 
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tures to the centre of the stream, and have and obtain all the 
beneficial use, including revenue, from such structures, and 
continue in the possession of such benefits until they are neces- 
sarily modified by actual navigation improvement. Here, too, 
the riparian owner is made to contribute to the Government out 
of the benefits which he is entitled to retain. 

Of the same character is the further provision that the riparian 
owner, whose plant is situated below reservoirs maintained and 
operated by the Government for navigation- purposes, shall 
contribute to the expense of such reservoirs and their operation, 
by submitting to a charge, to be paid out of his revenues. The 
right of the Government to construct and operate headwater 
reservoirs for navigation cannot be disputed, but these are not 
required, nor is the expense of construction and maintenance 
increased, by reason of the power dam below; neither is their 
efficiency decreased or affected by the power dam. The con- 
struction and operation of the power dam is in no degree ** in- 
consistent '^ with the exercise of this public right for navigation 
purposes, whereas, as we have seen, it is up to the limit of the 
public rights that the private rights and beneficial use belong to 
the riparian. It is a mere incident if the water power is improved 
by such reservoirs; but the water power development is in no 
degree in conflict therewith. Here, again, is imposed a con- 
tribution which is not warranted in law. 

To the same effect is the time limitation; and the principle is 
the same whether the limit be five years or fifty years, although 
not as prohibitive in degree. 

The vice of these limitations lies in the erroneous assumption, 
upon which they are founded: — that the Federal Government 
has an interest in, that it has or controls the beneficial use of, 
water powers as such, because they are located on streams which 
are among the class of highways of commerce, and that such 
interest extends beyond the limits of a power purely regulative 
of commercial navigation. 

Such provisions disregard the property rights of the riparian 
Owner and the well fixed rule, that, SO FAR as not inconsistent^ 
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and SO LONG as not inconsistent, with the actual needs of navi- 
gation, he has, as riparian owner, a property right to every ele- 
ment of beneficial use in the beds and waters of the stream, as 
appurtenant to his riparian land, and not only that, but to ALL 
the beneficial use and to ALL the advantages, benefits and 
revenues therefrom. 

(2) Federal Restricttons upon the Niagara Falls Power. 

From what has been shown, it is clear that the State of New 
York holds the fee of the Niagara River and of the St. Lawrence 
River, from the New York shore to the international bound- 
ary linfe, which is the center of the river; however, with no 
proprietary interest, but only as sovereign in trust for the 
specific purpose of navigation. Even if there are any other 
public uses, except navigation, for which there is a sovereign 
holding in trust, such holding is by the State. It is also clear 
that the riparian owner, not only by the federal law and decisions 
but also by the State law and decisions, owns the riparian rights 
including all beneficial use of the water power with the right to 
use the bed in the development and operation of such water 
power. Further, that these rights of the State and of the riparian 
owner are subject only to the limited federal power of regulation 
for navigation. 

Nevertheless, after certain riparian owners, in the exercise 
of their riparian rights, confirmed by the legislature of the State 
of New York, had made large expenditures in the development 
of water power plants at Niagara Falls with a total capacity of 
20,000 cubic feet per second of water, and requiring the operation 
iat full capacity in order to obtain the most economical and 
beneficial use, Congress in 1906 arbitrarily limited the quantity 
to be used to 25 per cent, less than capacity. 

Act of June 29, 1906, 34 Stats, at Large 626. 

More than that. Congress has since, in terms kept the same 
restriction, although in 1909-10, a treaty was made with Great 
Britain by which the United States reserved the right to permit 
the use of a total of 20,000 cubic feet per second. 
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Treaty between United States and Great Britain in 
regard to the boimdary waters between United States and 
Canada, signed January 11, 1909, proclaimed May 13, 
1910,— Treaty Series, No. 648. 

This treaty was made for the express purpose of limiting the 
diversion of water from Niagara River, 

" so that the level of Lake Erie and the flow of the stream 
shall not be appreciably affected *' (Art. V). 

The same treaty recognized the equities, if not the legal 
rights, of the riparian owners who had made investments prior 
thereto upon the strength of their riparian rights and grants 
from the State, expressing 

" the desire of both parties to accomplish this object with 
the least possible injury to investments which have already 
been made in the construction of power plants on the 
United States side of the river ", etc. (Art. V). 

The most caref td scientific observations which could be made 
showed that the effect, of operating the power plants at full 
capacity, upon the levels of Lake Erie and the Niagara River 
would at most only lower such levels a fraction of an inch, 
and that such levels would not " appreciably " be affected. 
The river is admittedly not actually navigable and can never be 
actually navigable at the points in question. It is thus demon- 
strated that no interest of or connected with navigation, either 
directly or indirectly, would be affected. 

The real and only avowed object of the act of June 29, 1906, 
and the only object of the terms of the treaty of 1910, so far 
as the Niagara River is concerned, was, not to protect commerce 
or navigation, either directly or indirectly, but to prevent inter- 
ference with the " scenic grandeur of Niagara Falls ". 

The title of the act states that the control and regulation 
contemplated are " for the preservation of Niagara Falls "• 
But the Falls are not only tmnavigable, but are an insurmount> 
able obstacle to the navigation of the river. 
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Furthermore, the act authorizes restrictions to be made by the 
Secretary of War to prevent interference with " the scenic 
grandeur of Niagara Falls " (§2). 

Again, this act authorizes a treaty with Great Britain, the 
sole object of such treaty being stated as ** for such regulation 
and control of the waters of Niagara River and its tributaries 
as will preserve the scenic grandeur of Niagara Falls and of the 
rapids in said river " (§4). 

The treaty was authorized only for that purpose; and, while 
it contains provisions relating to other boundary waters with a 
view to protecting navigation, the provisions as to Niagara Falls 
are based upon the fact that " the high contracting parties agree 
that it is expedient to limit the diversion of water," etc. 

It is thus manifest that the sole object of the act of June 29, 
1906, and of the treaty of 1910, with reference to Niagara Falls, 
was to protect '* scenic grandeur ". 

Under the law of water rights and water powers, as above 
shown, there was no basis whatever for the interference of 
Federal authority. If there were any legal basis for the exercise 
of Federal control on the ground of protecting *' scenic grandeur,'* 
then Congress would have the authority to prevent water power 
development on any stream in the United States, whether navig- 
able or unnavigable; for every water fall has, proportionate to 
its location and size, the quality of adding scenic beauty to the 
landscape view. It is of cotu^e within the power of the Federal 
Government or that of a State, to acquire the riparian land and 
thereby the water fall and to preserve the same, alone or in 
connection with a public park, for the purpose of pleasing the 
sense of beauty; but there can be no authority for regulation 
based alone upon the power to preserve scenic beauty. Indeed, 
under our law of property, flowing streams were intended for 
the use of man, and these rights of use vary in extent and nature 
as the natural features appurtenant to the land vary; and the 
right of their enjoyment goes with the land. 

If there were any sovereign right of control to protect " scenic 
grandeur ", it is a right which has not been reserved to and does 
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not belong to the Federal Government, but entirely to the State 
of New York. It has been shown, however, that no means of 
observation cotdd detect any appreciable difference in the ap- 
pearance of the Falls occasioned by such use of the water for 
power. In any event, the rule de minimis would apply. There 
would be no ground even for State interference, assuming that 
the State had the power. It is suflScient to note, however, that 
the Federal Government had no authority to make or enforce 
the restrictions attempted. They were unlawful, not only for 
lack of authority, but for the more important reason that at the 
same time they had the effect arbitrarily to deprive the riparian 
owner of a part of his beneficial use, which the law of property 
rights gave to him and which rights had been confirmed as prop- 
erty rights, not only by the legislattu^, but by the Courts of 
New York {People ex rel, Niagara Co. v. Smithy supra). The re- 
striction by Congress under the Act of 1906 to an amount 25 per 
cent below capacity is therefore void. 

It happens that the amount provided for by the treaty of 1910 
is the same as the total capacity of established water-power 
plants; but if either riparian owners hereafter exercising their 
riparian rights, or present riparian owners of established 
plants, shall wish to develop and use beyond the amount limited 
by the treaty, especially if permission for such further use is 
made by the State of New York, the limitations of the treaty 
cannot necessarily limit an increased use. It being established 
that the use and the right of use is a private property right, and 
that the restrictions involved are not for the purpose of, or neces- 
sary for, the regulation of the stream for navigation, the limit 
of Federal authority has been reached. Property rights can 
no more be taken away or diminished by the Federal Govern- 
ment under such treaty provisions than by the provisions of an 
Act of Congress. 

This is not to deny the paramount treaty-making power of the 
Federal government, nor that, in some instances, treaty stipula- 
tions entered into in accordance with the constitutional authority 
and powers reserved to the Federal government, may supersede 
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State laws and constitutions, and even the law of private property 
rights. But the Constitutional powers reserved to the Federal 
government with regard to waterways, which, as we have seen, 
include international boundary streams, are expressly limited. 
It cannot, therefore, beyond the limits of that reserved authority, 
make stipulations with a foreign nation by which private prop- 
erty rights are destroyed, and leave the private property owner 
bound by such stipulations, or at least without leaving to him a 
remedy for his injury. 

" A treaty, no more than an ordinary statute, can arbi- 
trarily cede away any one right of a State or of any citizen 
of a State ". Treaty provisions must be made within the 
constitutional powers of Congress over the subject matter. 

License Cases, 5 How. 613. 

1 Butler *' Treatymaking Power of U. 5. " p. 402 note. 

Moreover, neither by treaty nor by statute can such restric- 
tions be justified on the ground that the waters in question form 
an international boundary. Assuming that the Federal govern- 
ment had supervisory powers arising from the fact that the 
stream is such boundary, its powers would be limited to such 
restrictions or regulations as are necessary to preserve the bound- 
ary. The real boundary, however, is not the river itself, but the 
centre of the river. As a matter of fact, the diminution of the 
waters passing over the crest of the falls does not in any degree 
change the line of the centre of the stream. As shown above, the 
riparian rights are the same upon international boundary 
streams as upon other navigable streams. This is shown in 
the decision of the Federal Supreme Court, cited above, that 
the riparian owner on the Sault Ste. Marie holds a fee to the 
middle of the stream; and, further, that the riparian rights are 
not affected or diminished by reason of the fact that the stream 
is an international boundary. 

U. S. V. Chandler-Dunbar Co., 209 U. S. 447. 

But under the same real and avowed ptupose of protecting 
*' scenic grandeur ", the act of June 29, 1906, goes further; it 
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restricts the quantity of electrical power that may be trans- 
mitted from Canada into the United States to 160,000 horse 
power (produced by about 8000 cubic feet of water per sec- 
ond). (§2). 

It has been demonstrated as a fact that this restriction, and 
the restriction placed on the American side, cut down the 
amount allowed to much less than the capacity of the plants 
which had been established at the time of the Act, and therefore 
occasion a substantial loss in revenue to the riparian investors, 
and also, by preventing operation at full capacity, increase the 
development cost per horse power produced. 

More than that, the amount permitted to be sold upon the 
American side is much less than the actual demand for power; 
and industrial development in the vicinity of Niagara which 
would, otherwise than for such restrictions, be promoted and 
increased, is comparatively at a standstill. 

The restrictions, therefore, are injurious, not only to the 
riparian owner, but to the general public, and are inexpedient. 

However, the important fact here is that the restrictions are 
tmauthorized and invalid. We have shown this as to the re- 
strictions on the American side, but the same objections, and 
others, apply to the restrictions upon transmission from the 
Canadian side. 

The only authority there can be for such federal restriction 
is the power to regulate commerce. The restriction, however, 
is not a regulation of commerce, but a prohibition. It prohibits 
the supply of a product to a market in which there is a ready 
demand. The demand, moreover, is one created by public 
needs, the ftdfilment of which would bring great public ad- 
vantage. 

Even if the diversion prevented would, in fact, make any ap- 
preciable difference in the '* scenic grandeur '* of the Falls, that 
is a matter, which, as we have said, is not within Federal author- 
ity. 

It is a self -answered proposition to assert that the object of 
preserving ** scenic grandeur " is an. object within the power of 
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regulating commerce. The assertion of such power is directly 
contrary to the principles laid down in the cases above cited. 
It has not '* substantial relation to the public objects which the 
Government may legally accomplish ". It is outside those ob- 
jects, and is therefore " arbitrary and unreasonable and beyond 
the necessities of the case ". (200 U. S., 561, supra). It is not 
" in the interest of some substantial right," given to the Federal 
Government by the Constitution, ** which is affected by the 
exercise of the right of the relator (the riparian owner) to the 
. use of the waters of the river " (Niagara Falls case, 70 App. 
Div., 543; aff'd 175 N. Y. 469). 

Indeed, the restriction as to transmission from the Canadian 
side, by being continued since the treaty of 1910, is still more 
tmreasonable and invalid. That treaty limits the total amoxmt 
of water to be used for power on the Canadian side to 36,000 
cubic feet per second, and on the American side to 20,000 cubic 
feet per second. On the Canadian side, the total amount per- 
mitted by the treaty is not diminished ; on the American side the 
treaty amount is diminished about 25 per cent. 

Assuming all the provisions, both treaty, and of the Act of 
June 29, 1906, to be valid, this restriction against transmission 
from the Canadian side has no effect in diminishing the total 
amount diverted at the Falls, whether such diversion be for one 
object or another. It has the effect only of stimulating in- 
dustrial development on the Canadian side, and of retarding 
industrial development on the American side. This restriction 
amounts, in short, to a substantial subsidy to investors in 
Canada, at the expense of the American investors. 

And yet, this arbitrary, imcommercial and unwise restriction 
is claimed to be founded on the Federal authority to " regulate " 
commerce! It is simply an instance of legislative suicide, in- 
cited by a mistaken sentiment for ** scenic grandeur.** It may 
be picturesque; but it is neither lawful nor expedient. 

[As to the facts and law with reference to legislation to pre- 
serve the " scenic grandeur " of Niagara Falls, see the following 
documents: Report of Hearings before House Committee on 
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Foreign Affairs, Jan. 16, 1912 and following days, on House 
bills, '* to give effect to the fifth article of the treaty between the 
United States and Great Britain, signed January 11, 1909;" 
also report of hearings before House Committee on Rivers and 
Harbors, January, 1911, same subject; also Report of Hearings 
before House Committee on Rivers and Harbors, April, 1906, 
on Btirton Act; also Report on '* Water Powers of Canada," 
published by Commission of Conservation of Canada, Septem- 
ber, 191 L] 

It is apparent from the foregoing that Federal legislation 
affecting private water powers upon navigable streams has 
already, in many instances, gone beyond the legal and proper 
limits of Federal authority. It remains only to call attention 
to some considerations, on the groimd of policy, which should 
influence future legislation on this subject. 



V. 

THE QUESTION OF POLICY. 

From what has already been shown, the general policy which 
should be pursued by the federal government is apparent, and 
the following suggestions as to such policy would seem to follow 
as a rule of law: 

1. The right of the riparian owner to all the beneficial use 
of the water powers appurtenant to his land is subject only to 
the limited power of the federal government to regulate the stream 
for navigation purposes. Such powers of regulation cannot be 
exercised, as against the riparian right, except to the extent, and 
for the time that the necessities arising from actual improve- 
ments for navigation require that the riparian right of user 
should yield. 

2. The obligation upon the riparian owner, that his user shall 
yield to necessary improvements for navigation, does not in- 
clude the obligation that he shall contribute out of the benefits 
of his right of user, to the expenses which it is incumbent upon 
the government itself to bear for navigation improvements. 
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3. The power of the government is a restricted one, and for a 
restricted purpose. Its limitations may be and are clearly 
defined. Such power or authority of the government does not 
arise from, nor give to it, either as sovereign or proprietor, any 
right to the beneficial use of the water powers. It does not, 
directly or indirectly, hold or have any interest in the water 
power, or in any of the advantages, financial or otherwise, ac- 
cruing from the beneficial use thereof. 

4. The property right of the riparian owner is clearly defined. 
Therefore, legislation should be framed with a view to protecting 
that private right rather than infringing upon it. Much less 
should the Government attempt to legislate to itself, or to a 
State, or to the public, any advantage or benefit arising from the 
use of such water power. There is no foundation in law for the 
making of restrictions or prohibitive conditions, or the levying 
of tributes or charges, for a privilege or license to a riparian owner 
to develop, operate and enjoy the advantage of his water power. 

5. Federal control of water power is expressly limited to the 
sovereign power of control for the specific purpose of navigation, 
and is limited to the reasonable necessities of such navigation. 
All other powers of control, including all proprietary rights in the 
beneficial use of the water powers, have passed to the States ; and 
the States, by adjudications which are final on this subject, have 
confirmed on the riparian owner all proprietary rights. 

6. The Government, for the purpose of exercising its power of 
regulation of commerce, is protected at all times by the law of 
property rights, that the riparian owner's right of user of the 
bed and stream for water power is subject to yield to the ne- 
cessities of navigation. 

Legislation should be carefully framed with a view to pro- 
tecting and confirming the riparian right, and so as to avoid any 
invasiony direct or indirect, of the private property right of the 
riparian to make investments, and in investments already made. 

There is a disposition and an avowed purpose in some quarters 
to urge the enforcement of legislative restrictions, conditional 
prohibitions, tolls and charges, against the riparian owner, with 
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a view to appropriating to the Government or the State that 
which really is revenue, or, in other words, a beneficial advantage 
from the use of water power. While this manifestly would be 
illegal if done directly, there is a disposition to accomplish the 
result indirectly by legislation enacted and enforced under the 
guise of navigation regtdation. The attempt is, in subsfance, one 
to dispossess the riparian owner from certain rights and privileges, 
which, by his unqualified patents, passed to him, and no right to 
which was, impliedly or otherwise, reserved either to the Federal 
or State Government or to the public at large. The tendency is 
to disregard the sanctity of private property. With reference to 
such tendency, in the matters now under consideration, I wish 
to call attention to certain authorities. 

It is often urged, and urged with respect to State and National 
legislation in regard to water power, that it would have been a 
better policy if, from the beginning, the Government had re- 
served, or if the States had reserved, some right of direct interest 
in these natural resources, which, admittedly, has not been done 
where the riparian owner holds his land tmder a non-restricted 
patent or grant. Therefore, it is urged that, despite the fact 
that the courts have confirmed the right of the riparian to all the 
beneficial use of the water powers, the Federal and State Govern- 
ments, through their legislatures, should restrict that beneficial 
use to the smallest limits. It is even urged that the legal limits 
governing riparian property rights should not be observed neces- 
sarily by the express terms of legislative enactment, but that the 
acts of Congress or of the State legislatures should, in terms, 
either directly or indirectly, assert in the Federal Government 
or in the State, the ownership or right of interest in such water 
power, and have such provisions enforced by the Courts, so 
far as possible. Or, if it is not done directly, it is urged that 
legislation should be upon the theory that such diminution of the 
established property right of the riparian can be accomplished, 
with financial benefit to the State, by imposing restrictions, tolls 
and charges, etc., and leaving it to the Court to draw the line 
between that which is enforceable against the riparian owner,- and 
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tliat which is not. This has been the policy, apparently, of some 
of the legislation urged upon Congress. It has been, avowedly, 
the policy of certain State legislation, for example, Wisconsin* 
In the latter State, the 1911 Legislature passed a statute practi- 
cally confiscating to the State all riparian rights in that State, 
and at thie end of the act it was stated, in substance, that the 
legislature had gone, not only to the limit of its constitutional 
right, /t>ut, in many instances, probably beyond; and the Courts 
are asked to save to the State as much as they conscientiously 
cotdd under the broad provisions which the Act contained. 

Chap. 6/>2 Wisconsin Session Law 1911. 

[On January 30, 1912, the Wisconsin Supreme Court declared 
the statistic last referred to unconstitutional. I should like to 
print that decision here in full and commend it to the careful 
attention of all legislators. See People ex rel, Wausau St. Ry. Co. 
v. Bancroft, Atty. GenL, Northwestern Reporter, page 330.] 

But against these tendencies and attempts indirectly to 
confiscate, note what the Courts say: 

The United States Supreme Court recently said: 

" The courts ought not to bear the whole burden of saving 
property from confiscation, though they will not be found 
wanting where the proof is clear. The legislatures and 
subordinate bodies, to whom the legislative power has been 
delegated, ought to do their part. Our social system rests 
largely upon the sanctity of private property, and that 
State or community which seeks to invade it will soon dis- 
cover the error in the disaster which follows. The slight 
gain to the consumer, which he could obtain from a reduc- 
tion in the rates charged by public service corporation, is as 
nothing compared with his share in the ruin which would be 
brought about by den)ring to private property its just re- 
ward, thus unsettling values and destroying confidence.*' 

Knoxville v. Water Co., 212 U. S., 1, 18. 

The Wisconsin Supreme Court had already said: 

** Since the whole beneficial use of navigable lakes is 
imchangeably vested in the people, every one within the 
State having the right to enjoy the same so long as he does 
not invade the like right of another, without any inter- 
ference by claim of paramount right to the subject thereof. 
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any law invading that individual possession is, in effect, an 
invasion of the right to liberty and property without due 
process of law, contrary to said fourteenth amendment. 
Any such invasion for the purpose of adding to the public 
revenues, exacting from a person, for the ben^t of the State, 
compensation for the enjoyment of a right which belongs to 
him and which he has a right to enjoy without paying therefor, 
violates sec. 13, art. I, of the State constitution, pro- 
hibiting the taking of private property for public use without 
just compensation. 

It is a matter of keen regret that we are compelled to place 
the stamp of judicial condemnation upon the work of co- 
ordinate branches of the government. That is true in any 
case, but it is especially true here, since it turns to naught a 
strongly fortified supposed new discovery of a rich source for 
adding to the revenues of the State ". 

Rossmiller v. StaU, 114 Wis., 169, 188. 

In another case in Wisconsin, the State legislature attempted, 
by statute, to forbid the riparian owner from placing structures 
in the bed of a navigable river which did not interfere with 
navigation, but the Court declared the statute unconstitutional 
and void, as an attempt to interfere with the property right of 
the riparian owner. The Court said: 

" I cannot subscribe to the omnipotence of a state legisla- 
ture, or that it is absolute and without control, although its 
authority should not be expressly restrained by the constitu- 
tion or fundamental law of the State. * * * The natiwe 
and ends of the legislative power will limit the exercise of 
it. * * * There are certain vital principles in our free 
republican government which will determine and overrule 
an apparent and flagrant abuse of legislative power, — ^as to 
authorize manifest injustice by positive law, or to take away 
that security of personal liberty or private property for the 
protection whereof the government was established. An 
act of the legislature (for I cannot call it a law) contrary 
to the great first principles of the social compact cannot be 
considered a rightful exercise of legislative authority." 

Janesville v. Carpenter y 77 Wis., 288. 303. 

The Wisconsin Supreme Court in the last case cites and 
quotes the language of the United States Supreme Court. In- 
deed, the words above quoted, were taken from the United 
States Supreme Court decision. 

Calder v. Bull, 3 Dall., 387, 388. 
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In Michigan a similar attempt was made by the Legislature, 
by an arbitrary establishment of a dock line across riparian land, 
to exclude the riparian owner from improving for water power 
purposes a portion of the river which was not actually navigable; 
but the court set aside the Act as an infringement of the private 
right and said: 

" The police power of the Legislature of this State is not 
omnipotent. It cannot, under the guise of regulation, destroy 
property rights arbitrarily and without reason." 

Grand Rapids v. Powers, 89 Mich. 94, 113. 

Again, where the New York Legislature attempted, under the 
guise of public regulation for pubUc purposes, to make restric- 
tions upon the use by the private owner, which were not necessary 
to protect the public use of navigation, the New York Supreme 
Court said: 

** The Legislature, except under the power of eminent 
domain, upon making compensation, can interfere with such 
stream only for the purposes of regulating, preserving, and 
protecting the public easement. Further than that, it has 
no more power over these fresh water streams than over 
private property. It may make laws for regulating booms, 
dams and bridges only so far as is necessary to protect and 
preserve the public easement, and when it goes further, it 
invades private rights protected tmder the constitution." 

Chenango Bridge Co. v. Paige, 83 N. Y. 179, 185. 
These restrictions upon legislative action are recognized as 
well established: 

" A statute making it unlawful to drive piles or build 
piers, cribs, or other structures in the bed of a private 
navigable river without regard to whether the same obstruct 
navigation was held invalid as depriving the riparian owners 
of their property without compensation and without due 
process of law." 

1 Lewis on Eminent Domain, sec. 70. 

Any failure to keep legislation affecting private water powers 
within the constitutional authority of the Federal Government, 
is necessarily followed by results which are exceptionally harm* 
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f ul, and which are the concrete indication of a most vicious legisla- 
tive tendency. It indicates a disregard for the rights of the 
States as well as for the rights of private property. 

Legislation affecting water powers which, either in terms or in 
effect, exceeds the limited and specific purpose for which the 
Federal Government has the power to legislate, and which goes 
beyond the exclusively sovereign power of control for the 
specific public purpose of navigation, arrogates to the Federal 
Government sovereign and proprietary rights, not only of legisla- 
tion, but of ownership and control, which belong to the State. 
It is not only an encroachment upon the rights and jurisdiction 
of the States, but it becomes also a direct encroachment upon, 
and repugnant to, State policy. State laws, and State grants, 
already declared and enacted by such States ptirsuant to, and 
within the limits of, the authority and power belonging, imder 
the Constitution, alone to such States. 

But such legislation is not only paternalistic in the extreme. 

It has the effect also of diminishing or destrojdng the private 

property right of the riparian owner to the beneficial use of the 

« 

easements legally belonging to his riparian land, a private prop- 
erty right vested by the common law of the State, which 
is the final judge as to the limits of such legal right. Such 
legislation, therefore, becomes confiscatory. 

The wise policy is that, instead of stretching legislation against 
the riparian beyond, or even to, the limits of legal and constitu- 
tional restraints, the Government should do everything possible 
to encourage industrial development, and to insure to investors 
in such development the utmost security. The policy should be 
to encourage, rather than to discourage, financial investment, 
not only in water powers already developed, but in ftirther de- 
velopment enterprises. The Government should not seem, even 
in terms, in any degree, to assert a right of control inconsistent 
with the known and established law of property rights. Legis- 
lation shotild not be with a view to putting as much burden as 
possible upon the riparian user of the water powers, even if such 
burden would inure to the advantage of the Government or of 
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the public. The object of such legislation should be to protect 
the property rights of the riparian to the fullest extent consistent 
with the actual necessities of navigation. 

It is evident that a wise and considerate policy, one that 
takes into consideration the law of property rights of the riparian, 
as the same have been clearly established, will leave to him all 
the beneficial use of the water powers, and for all time, so far as 
can be done consistently with a proper and necessary improve- 
ment of navigable streams for commercial navigation. It is 
further evident that legislation cannot legally be based upon any 
purpose or desire of the Federal government to accomplish any 
object, directly or indirectly, with regard to such streams, except 
the one specified purpose of navigation, and that, even for the 
purpose of navigation, the lawful rights of the riparian to the 
beneficial use of the bed and waters, should be interfered with 
and damaged to the least possible extent consistent with the 
actual improvements reasonably necessary to make the stream 
navigable at the point where such riparian use is feasible. 

I present the foregoing for the careful consideration of your 

Honorable Commission. 

Respectfully submitted, 

Rome G. Brown. 
November 28, 1911, 
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